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WASHINGTON DC

May 13, 2010

VIA ELECTRONIC FILING

Jocelyn D. Boyd, Esq.
Chief Clerk and Administrator

South Carolina Public Service Commission
101 Executive Center Drive

Columbia, SC 29210

Re:
In the Matter of the Application of Tower Cloud, Inc. for a

Certificate of Public Convenience and Necessity to Provide
Resold and Facilities-Based Interexchange Telecommunications

Services in the State of South Carolina and for Alternative Regulation

Dear Ms. Boyd:

Enclosed please find for filing an Application of Tower Cloud, Inc. for a Certificate of

Public Convenience and Necessity. By copy of this letter, I am serving the Office of
Regulatory Staff.

If you have any questions or ifI may provide you with any additional information,
please do not hesitate to contact me.

MAW/cg
Enclosures

CO: Tricia Morrison

James R. McGibbon, Esq.

Sincerely,

Marsha A. Ward

SUTHERLAND ASBILL & BRENNAN LLP



STATE OF SOUTH CAROLINA

BEFORE THE SOUTH CAROLINA PUBLIC SERVICE COMMISSION

In re:

Application of Tower Cloud, Inc.
For a Certificate of Public

Convenience and Necessity to
Provide Resold and Facilities-Based

Interexchange Telecommunications Services )

and for Alternative Regulations )

DOCKET NO.

APPLICATION OF TOWER CLOUD, INC. FOR AUTHORITY TO PROVIDE

RESO1,D AND FACILITIES-BASED INTEREXCHANGE SERVICE

Tower Cloud, Inc. ("Tower Cloud" or "Applicant"), pursuant to S.C. Code Ann. § 56-9-

280 and the rules and regulations of the South Carolina Public Service Commission

("Commission"), respectfully submits this Application for Authority to Provide Resold and

Facilities-Based Interexchange Service ("Application") in the State of South Carolina and for

interexchange service offerings to be regulated in accordance with procedures established for

alternative regulation in Order Nos. 95-1734 and 96-55 in Docket No. 95-661-C.

Tower Cloud intends to offer interexchange back-haul service to wireless carriers from

various cell tower locations to the carriers' mobile switching center throughout the State.

Applicant will not serve any end-user retail customers.

Approval of this Application will promote the public interest by increasing the level of

competition for back-haul services in the South Carolina telecommunications market.

Ultimately, competition will compel all telecommunications service providers to operate more

efficiently and to improve the quality of telecommunications service.
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In support of its Application, Tower Cloud states as follows:

I. Introduction

1. The name and address of the Applicant are:

Tower Cloud, Inc.

9501 International Court North

St. Petersburg, Florida 337 I6

2. All correspondence, notices, inquiries and other communications regarding this

Application should be directed to:

.

Patrieia T. Morrison

Vice President, Finance

Tower Cloud, Inc.

9501 Intemational Court North

St. Petersburg, Florida 33716

Telephone: 727.471.5639
Facsimile: 727.471.5638

PMorrison@,towercloud.com

Counsel:

Marsha A. Ward, Esq.

James R. McGibbon, Esq.

Sutherland Asbill & Brerman LLP

999 Peachtree St., NE

Atlanta, GA 30309

Telephone: 404.853.8000

Facsimile: 404.853.8806

marsha.ward@sutherland.com

jim.megibbon@sutherland.com

In support of this Application, the following exhibits are attached hereto:

a°

b°

Exhibit A - Tower Cloud's Amended and Restated Certificate of

Incorporation filed with the Secretary of State for the State of Delaware;

Exhibit B - Tower Cloud's Certificate of Authority to Transact Business in

South Carolina as a Foreign Corporation;

II.

c. Exhibit C - List of Tower Cloud's Directors and Officers;

d. Exhibit D - Biographies of key Tower Cloud management;

e. Exhibit E- Tower Cloud's Financial Statements (See attached Motion);

e. Exhibit F - Proposed Tariff for Interexchange Service.

Description of the Applicant

1. General Information

-2-
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Applicant is a Delaware Corporation and was incorporated on September 14, 2006. The

company is headquartered at 9501 International Court North, St. Petersburg, Florida 33716.

2. Registered Agent

Applicant's registered agent in South Carolina is:

Corporation Service Company
1703 Laurel Street

Columbia, SC 29201

3. Customer Service

Applicant's customer service representatives are available to assist its customers and will

promptly respond to all customer inquiries. Customers may call (888) 897-2568. The applicable

toll free or local numbers will be printed on customers' monthly billing statements. All

Commission referred customer complaints should be sent to:

Patricia T. Morrison

Vice President, Finance

Tower Cloud, Inc.

9501 International Court North

St. Petersburg, FL 33716

Telephone: 727.471.5639

Facsimile: 727.471.5638

pmorrison@towercloud.com

IlI. Tower Cloud Possesses the Technical_ Managerial and Financial Expertisc

Necess.ary to Provide Local Exchange and Interexchange Servicc

Tower Cloud possesses the requisite technical, financial and managerial capabilities to

operate as a competitive telecommunications provider. These capabilities are explained in detail

below.

1. Financial Qualifications

Tower Cloud is financially able to provide the services proposed in its tariff as evidenced

by the financial documents in Exhibit E which will be filed with the appropriate trade secret

protection after the Commission rules on the Applicant's concurrent Motion.

-3-
9171347.1



2. Technical and Managerial Qualifications

Tower Cloud's senior management team is highly skilled, having acquired considerable

management and business experience in the telecommunications industry. Its officers and senior

managers have over 125 years of combined managerial, technical and financial experience. The

management team will use this collective expertise and experience to ensure the Applicant is

managed and operated efficiently and profitably. The biographies of these key executives are

submitted as evidence that the Applicant possesses the managerial and technical qualifications

required for the provision of facilities-based intra LATA and inter LATA back-haul

telecommunications services described herein.

Tower Cloud is authorized to provide interexchange service in Arizona, Florida, Georgia

and North Carolina. Tower Cloud remains registered or certificated in these states, and it is in

good standing with the respective state regulatory bodies.

Tower Cloud intends to provide resold and facilities-based intra-LATA and inter-LATA

back-haul telecommunications services primarily to wireless carriers. Generally, Tower Cloud's

service is chosen through a competitive bid process or request for proposals initiated by the

wireless carrier. Tower Cloud provides the service primarily by leasing fiber facilities from an

existing provider or by installing its own fiber network. Licensed microwave service

supplements the fiber where viable. Tower Cloud then provides its back-haul service from the

wireless carrier's cell tower locations to the wireless carrier's mobile switching centers. In this

way, Tower Cloud operates only as a back-haul provider for the wireless carrier, much like a

"carrier's carrier." The service is non-switched, point to point service for wireless carriers and

can be to and from their points of presence. Tower Cloud Will not directly serve any end-user

9171347. I

-4-



retail customers. All services provided by Tower Cloud will meet the applicable service

standards the Commission may adopt.

Based on the foregoing, Tower Cloud possesses the requisite technical, managerial and

financial qualifications to provide interexchange telecommunications services as described

herein in South Carolina.

IV. ApproVal of Tower Cloud's Application is in the Public Interest

Granting Tower Cloud's Application is consistent with S.C. Code Ann. § 58-9-280, and

in that regard Applicant makes the following representations to the Commission:

a. Applicant possesses the technical, financial, and managerial resources
sufficient to provide the services requested;

b. Applicant's services will meet the service standards required by the
Commission;

c. The provision of interexchange services by Applicant will not adversely
impact the availability of affordable interexchange service;

d. Applicant, to the extent it is required to do so by the Commission, will

participate in the support of universally available telephone service at
affordable rates; and,

e. The provision ofinterexchange services by Applicant will not adversely
impact the public interest.

The demands of a competitive market are a better means to achieve affordability and

quality of service than a monopoly environment. As competitors vie for market share, they will

compete based upon price, innovation and customer service. In addition to driving the market

prices closer to costs, thereby ensuring just and reasonable rates, competition also promotes

efficiency in the delivery of services and in the development of new services. These benefits

work to maximize the public interest by providing continuing incentives for carders to reduce

costs while simultaneously promoting the availability of potentially desirable services.

9171347.1 o5-



V. Description of Services Offered and Service Territory

As required by S.C. Code Ann. §58-9-280, attached as Exhibit F is Tower Cloud's

proposed Tariff containing rates, terms and conditions for the services to be provided in South

Carolina by the Applicant.

VI. Waivers and Regulatory Compliance

Tower Cloud requests that the Commission grant it a waiver of those regulatory

requirements inapplicable to Tower Cloud's services because compliance would cause Tower

Cloud unusual hardship. 1 Specifically, Tower Cloud requests a waiver of the following

Commission Rules:

1. Rule 103-610

Tower Cloud respectfully requests that it be exempt from the regulation that

requires a utility to maintain its records in the State of South Carolina. Tower Cloud is

headquartered in Florida and it would be impractical for it to maintain separate records in South

Carolina. If the Commission determines it is necessary to review Tower Cloud's books, Tower

Cloud will provide this information to the Commission upon request or will bear the cost of any

out-of-state travel expenses incurred by the Commission Staff in reviewing the records on-site in

Florida.

2. Marketing Practices

Because Tower Cloud is operating as a carrier's carrier and will not market its

telecommunications services to retail end-users, it respeetfuUy requests a waiver of the

Commission Order 95-658 (issued March 20, 1995) relating to the marketing practices of

intrastate telecommunications service providers. Tower Cloud does not market its services to

I S.C. Code Regs. § 103-601(3).

-6-
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retail customers, does not employ telemarketers either directly or indirectly and does not perform

directly or indirectly any activity related to a retail consumer's PIC. Therefore, this requirement

is inapplicable to the interexchange back-haul services provided by Tower Cloud and should be

waived.

3. Maps

Applicant's interexchange operating areas will initially mirror the service areas of the

incumbent local exchange carriers; therefore, Applicant hereby respectfully requests a waiver of

the map-filing requirement pursuant to 26 S.C. Code & Ann. Kegs. 103-612.2.3: Maps defining

those areas are already on file with the Commission. Tower Cloud requests that the Commission

continue to observe its practice of granting such a waiver to similarly situated Applicants.

VII. Alternative Regulation of Service Offerings

Applicant respectfully requests that its interexchange service offerings be regulated in

accordance with procedures established for alternative regulation in Order Nos. 95-1734 and 96-

55 in Docket No. 95-661-C.

VIII. Conclusion

This Application demonstrates that Tower Cloud, Inc. possesses the technical, financial

and managerial resources to provide resold and facilities-based interexchange back-haul service

in the State of South Carolina. Furthermore, granting this Application will promote the public

interest by increasing the level of back-haul competition in the South Carolina

telecommunications market. Ultimately, competition will compel all telecommunications

service providers to operate more efficiently, improve the quality of service and/or pass the

resultant cost savings on to consumers.

Wherefore, Tower Cloud, Inc. respectfully petitions this Commission for authority to

operate as a reseller and facilities-based provider of interexchange telecommunications services

-7-
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in the State of South Carolina and for interexehange service offerings to be regulated in

accordance with the applicable procedures established for alternative regulation in Order Nos.

95-1734 and 96-55 in Docket No. 95-661-C, in accordance with this Application and for such

other relief as it deems necessary and appropriate.

Respectfully submitted,

Tower Cloud, Inc.

Marshh A. Ward, Esq.

James R. McGibbon, Esq.
Sutherland Asbill & Brennan LLP

999 Peachtree St., NE
Atlanta, GA 30309

Telephone: 404.853.8000

Facsimile: 404.853.8806

marsha.ward@sutherland.com

jim.mcgibbon@sutherland.com

Attorneys for Applicant

May 13, 2010
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Delaware
I

First State

PAGE 1

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT

COPY OF THE RESTATED CERTIFICATE OF "TOWER CLOUD, INC. ", FILED

IN THIS OFFICE ON THE THIRTIETH DAY OF SEPTEMBER, A.D. 2009, AT

12:47 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE CouNTY RECORDER OF DEEDS.

4148073

090897358

Ya_u may _. r.ify this certificate online
E corp. me.aware, gov/authver. $h_ml

AUTHEN__O_ 7_'_5 7 7_

DATE: 09-30- 09



Stain of Delaware
Secretary of State

D Dilvision _of Corporations
Ivered 12:51 PM 09/30/2009

FILED 12:47 PM 09/30/2009
SRV 090897358 - 4148073 FILE EXECUTION VERSION

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF

TOWER CLOUD, INC.

(Pursuant to Sections 242 and 245 of the

General Corporation Law of the State of Delaware)

Tower Cloud, Inc., a corporation organized and existing under and by virtue of
the provisions of the General Corporation Law of the State of Delaware (the '_General
Corporation LAW),

DOES HEREBY CERTIFY:

1. That the name of this corporation is Tower Cloud, Inc., and that this
corporation was originally incorporated pursuant to the General Corporation Law on September
14, 2006 under the name Tower Cloud, Inc.

2. That the Board of Directors duly adopted resolutions proposing to amend
and restate the Certificate of Incorporation of this corporation, declaring said amendment and

restatement to be advisable and in the best interests of this corporation and its stockholders, and
authorizing the appropriate officers of this corporation to solicit the consent of the stockholders
therefor, which resolution setting forth the proposed amendment and restatement is as follows:

RESOLVED, that the Certificate of Incorporation of this corporation be amended
and restated in its entirety to read as follows:

FIRST: The name of this corporation is Tower Cloud, Inc. (the "Corporation")

SECOND: The address of the registered office of the Corporation in the State of
Delaware is 2711 Centerville Road, Suite 400, in the City of Wilmington, County of New Castle.
The name of its registered agent at such address is Corporation Service Company.

THIRD: The nature of the business or purposes to be conducted or promoted is
to engage in any lawful act or activity for which corporations may be organized under the
General Corporation Law.

FOURTH: The total number of shares of all classes of stock which the
Corporation shall have anthodty to issue is (i) 200,000,000 shares of Common Stock, $0.0001
par value per share 0Common SteeR), and (ii) 100,000,000 shares of Preferred Stock, $0.0001
par value per share (Preferred SteeR).

The following is a statement of the designations and the powers, privileges and fights,
and the qualifications, limitations or restrictions thereof in respect of each class of capital stock
of the Corporation.

A. COMMON STOCK

1. General. The voting, dividend and liquidation fights of the holders of the
Common Stock are subject to and qualified by the rights, powers and preferences of the holders

I
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EXECUTION VERSION

of the Preferred Stock set forth heroin and as may be designated by resolution of the Board of
Directors with respect to any series oft'referred Stock as authorized herein.

2. Voting. The holders of the Common Stock are entitled to one vote for each share

of Common Stock held at all meetings of stockholders (and written actions in lieu of meetings);
_, however, that, except as otherwise required by law, holders of Common Stock, as
such, shall not be entitled to vote on any amendment to the Certificate of Incorporation that
relates solely to the terms of one or more outstanding series of Preferred Stock if the holders of
such affected series are entitled, either separately or together with the holders of one or more

other such series, to vote thereon pursuant to the Certificate of Incorporation or pursuant to the
General Corporation Law. There shall be no cumulative voting. The number of authorized
shares of Common Stock may be increased or decreased (but not below the number of shares
thereof then outstanding) by (in addition to any vote of the holders of one or more series of
Preferred Stock that may be required by the terms of the Certificate of Incorporation) the
affirmative vote of the holders of Shares of capital stock of the Corporation representing a
majority of the votes represented by all outstanding shares of capital stock of the Corporation
entitled to vote, irrespective of the provisions of Section 242(b)(2) of the General Corporation
Law.

B. PREFERRED STOCK

1. Issuance and Reissuanee.

Preferred Stock may be issued from time to time in one or more series, each of such
series to consist of such number of shares and to have such terms, rights, powers and
preferences, and the qualifications and limitations with respect thereto, as stated or expressed
herein and in the resolution or resolutions providing for the issue of such series adopted by the
Board of Directors of the Corporation as hereinaRer provided.

2. Blank Cheek Preferred Stock.

Subject to any vote expressly required by the Certificate of Incorporation, authority is
hereby expressly granted to the Board of Directors from time to time to issue the Preferred Stock

in one or more series, and in comaeetion with the creation of any such series, by resolution or
resolutions providing for the issue of the shares thereof, to determine and fix such voting powers,
full or limited, or no voting powers, and such designations, preferences and relative participating,
optional or other special rights, and qualifications, limitations or restrictions thereof, including,
without limitation thereof, dividend rights, special voting fights, conversion fights, redemption
privileges and liquidation preferences, as shall be stated and expressed in such resolutions, all to
the full extent now or hereafter permitted by the General Corporation Law. Without limiting the
generality of the foregoing, and subject to the fights of any series of Preferred Stock then
outstanding, the resolutions providing for issuance of any series of Preferred Stock may provide
that such series shall be superior or rank equally or be junior to the Preferred Stock of any other
series to the extent permitted by law.

C. SERIES A PREFERRED STOCK

75,000,000 shares of the authorized Preferred Stock, 7,900,000 of which were designated
prior to the date hereof, are designated as"Series A Preferred Stoel_' with the following rights,

2
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EXECUTION VERSION

preferences,powers, privilegesand restrictions,qualificationsand limitations.Unless otherwise

indicated,referencesto'Section_l'or'SubsectionS'inthisPartC of thisArticleFourth referto
sectionsand subsectionsofPartC ofthisArticleFourth.

1. Dividends.

I.I The Corporation shall not declare, pay or set aside any dividends on shares of any
other class or series of capital stock of the Corporation (other than dividends on shares of

Common Stock payable in shares of Common Stock) unless (in addition to the obtaining of any
consents required elsewhere in the Certificate of Incorporation) the holders of the Series A

Preferred Stock then outstanding shall first receive, or simultaneously receive, a dividend on

each outstanding share of Series A Preferred Stock in an amount at least equal to the greater of

(i) $0.0192 per share of Series A Preferred Stdck (subject to appropriatc adjustment in the event

of any stock dividend, stock split, combination or other similar recapitalization with respect to
the Series A Preferred Stock) per year from and after the second anniversary of the date of the

issuance of any shares of Series A Preferred Stock (to the extent not previously paid) and (it) (A)
in the case of a dividend on Common Stock or any class or series that is convertible into

Common Stock, that dividend per share of Series A Preferred Stock as would equal the product

of (i) the dividend payable on each share of such class or series determined, if applicable, as if

all shares of such class or series had been converted into Common Stock and (2) the number of

shares of Common Stock issuable upon conversion of a share of Series A Preferred Stock, in
each case calculated on the record date for determination of holders entitled to receive such

dividend or (B) in the case of a dividend on any class or series that is not convertible into

Common Stock, at a rate per share of Series A Preferred Stock determined by (1) dividing the

amount of the dividend payable on each share of such class or series of capital stock by the
original issuance price of such class or series of capita[ stock (subject to appropriate adjustment
in the event of any stock dividend, stock split, combination or other similar recapitalization with

respect to such class or series) and (2) multiplying such fraction by an amount equal to the Series

A Original Issue Price (as defined below); provided'that, if the Corporation declares, pays or sets

aside, on the same date, a dividend on shares of more than one class or series of capital stock of
the Corporation, the dividend payable to the holders of Series A Preferred Stock pursuant to this

Section I shall be calculated based upon the dividend on the class or series of capital stock that

would result in the highest Series A Preferred Stock dividend. The "Series A Original Issue

Price" shall mean $0.32 per share, subject to appropriate adjustment in the event of any stock

dividend, stock split, combination or other similar recapitalization with respect to the Series A
Preferred Stock.

1.2 From and after the second anniversary date of the filing of this Certificate
of Incorporation (the 'l_iling Datd) any outstanding shares of Series A Preferred Stock shall

accrue dividends at the rate per annum of $0.0192 per share (subject to appropriate adjustment in

the event of any stock dividend, stock split, combination or other similar recapitalization with
respect to the Series A Preferred Stock) (the"Aeeruing Dividend,S. Accruing Dividends shall

accrue from day to day, whether or not declared, and shall be cumulative; pro_d however that

except as set forth in Subsection 1.1, .Subsections 2.1 and Section 6., such Accruing Dividends

shall be payable only when, as, and if declared by the Board of Directors, and the Corporation
shall be under no obligation to pay such Accruing Dividends.

2. Liquidation, Dissolution or Winding Up; Certain Mergers, Consolidations and
Asset Sales.

85395o3.6 3



EXECUTION VERSION

2.1 Preferential Payments to Holders of Series A Preferred Stock. In the event
of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation
(including any Deemed Liquidation Event), the holders of shares of Series A Preferred Stock
then outstanding shall be entitled to be paid out of the assets of the Corporation available for
distribution to its stockholders (on a pail passu basis with the holders of any series of Preferred
Stock ranking on liquidation on a parity with the Series A Preferred Stock), and before any
payment shall be made to the holders of Common Stock or any other class or series of capital
stock ranking on liquidation junior to the Series A Preferred Stock by mason of their ownership
thereof, an amount per share equal the Series A Original Issue Price (subject to appropriate
adjustment in the event of any stock dividend, stock split, combination or other similar
recapitalization with respect to the Series A Preferred Stock), plus any Accruing Dividends
accrued but unpaid thereon, whether or not declared, together with any other dividends declared
but unpaid thereon. If upon any such liquidation, dissolution or winding up of the Corporation,
the assets of the Corporation available for distribution to its stockholders shall be insufficient to
pay the holders of shares of Series A Preferred Stock and any other series of Preferred Stock
ranking on liquidation on a parity with the Series A Preferred Stock the full amount to which
they shall be entitled under this Subsection 2.1, the holders of shares of Series A Preferred Stock
and any other series of Preferred Stock ranking on liquidation on a parity with the Series A
Preferred Stock shall share ratably in any distribution of the assets available for distribution in
proportion to the respective amounts which would otherwise be payable in respect of the shares
held by them upon such distribution if all amounts payable on or with respect to such shares
were paid in full.

2.2 Distribution of Remaining Assets. In the event of any voluntary or
involuntary liquidation, dissolution or winding up of the Corporation (including any Deemed
Liquidation Event), after the payment of all preferential amounts required to be paid to the
holders of shares of Series A Preferred Stock and any other series of Preferred Stock of the
Corporation ranking on liquidation senior to the Common Stock, the remaining assets of the
Corporation available for distribution to its stockholders shall be distributed among the holders
of the shares of Series A Preferred Stock, any other series of Preferred Stock entitled pursuant to
the terms of the Certificate of Incorporation to participate with the Common Stock in the
distribution of such remaining assets and Common Stock, pro rata based on the number of shares

held by each such holder, treating for this purpose all such securities as if they had been
converted to Common Stock pursuant to the terms of the Certificate of Incorporation
immediately prior to such dissolufion, liquidation or winding up of the Corporation. The
aggregate amount which a holder of a share of Series A Preferred Stock is entitled to receive
under Subsections 2.1 and 2.2 is hereinafter referred to as the'Series A Liquidation Amount'.'

2.3 Deemed Liquidation Events.

2.3.1 Definition. Each of the following events shall be considered a
'Deemed Liquidation Event" unless the holders of at least sixty-two percent (62%) of the
outstanding shares of Series A Preferred Stock elect otherwise by written notice sent to the
Corporation at least ten (10) days prior to the effective date of any such event:

(a) a merger or consolidation in which

(i) the Corporation is a constituent party or

4
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(ii) asubsidiary of the Corporation is a constituent party
and the Corporation issues shares of its capital
stock pursuant to such merger or consolidation,

except any such merger or consolidation involving the Corporation or a subsidiary in which the
shares of capital stock of the Corporation outstanding immediately prior to such merger or
consolidation continue to represent, or are converted into or exchanged for shares of capital stock

that represent, immediately following such merger or consolidation, at least a majority, by voting
power, of the capital stock of(1) the surviving or resulting corporation or (2) if the surviving or
resulting corporation is a wholly owned subs/diary of another corporation immediately following
such merger or consolidation, the parent corporation of such surviving or resulting corporation

for the purpose of this Subsection 2.3.1, all shares of Common Stock issuable

upon exercise of Options (as defined below) outstanding immediately prior to such merger or
consolidation or upon conversion of Convertible Securities (as defined below) outstanding
immediately prior to such merger or consolidation shall be deemed to be outstanding
immediately prior to such merger or consolidation and, if applicable, converted or exchanged in
such merger or consolidation on the same terms as the actual outstanding shares of Common
Stock are converted or exchanged); or

Co) the sale, lease, transfer, exclusive license or other

disposition, in a single transaction or series of related transactions, by the Corporation or any
subsidiary of the Corporation of all or substantially all the assets of the Corporation and its

subsidiaries taken as a whole, or the sale or disposition (whether by merger or otherwise) of one
or more subsidiaries of the Corporation if substantially all of the assets of the Corporation and its
subsidiaries taken as a whole are held by such subsidiary or subsidiaries, except where such sale,
lease, transfer, exclusive license or other disposition is to a wholly owned subsidiary of the
Corporation.

2.3.2 .Effeeting a Deemed Liquidation Event.

(a) The Corporation shall not have the power to effect a
Deemed Liquidation Event referred to in Subsection 2.3.1 (a](i) unless the agreement or plan of
merger or consolidation for such transaction (the 'Merger Agreement) provides that the
consideration payable to the stockholders of the Corporation shall be allocated among the
holders of capital stock of the Corporation in accordance with Subsecti._._.ons 2. I and 2.2.

(b) In the event of a Deemed Liquidation Event referred to in
Subsection 2.3.1(a)(ii) or 2.3.__!__J,if the Corporation does not effect a dissolution of the

Corporation under the General Corporation Law within 90 days after such Deemed Liquidation
Event, then (i) the Corporation shall send a written notice to each holder of Series A Preferred
Stock no later than the 90th day after the Deemed Liquidation Event advising such holders of
their right (and the requirements to be met to secure such right) pursuant to the terms of the
following clause (ii_ to require the redemption of such shares of Series A Preferred Stock, and
(ii) if the holders of at least fifty percent (50°,6) of the then outstanding shares of Series A
Preferred Stock so request in a written instrument delivered to the Corporation not later than 120
days after such Deemed Liquidation Event, the Corporation shall use the consideration received
by the Corporation for such Deemed Liquidation Event (net of any retained liabilities associated

with the assets sold or technology licensed, as determined in good faith by the Board of Directors
of the Corporation), together with any other assets of the Corporation available for distribution to
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its stockholders (the"Available Proceed_, to the extent legally available therefor, on the 150th
day after such Deemed Liquidation Event, to redeem all outstanding shares of Series A Preferred

Stock at a price per share equal to the Series A Liquidation Amount. Notwithstanding the
foregoing, in the event of a redemption pursuant to the preceding sentence, if the Available
Proceeds are not sufficient to redeem all outstanding shares of Series A Preferred Stock and of
any other series of Preferred Stock ranking on redemption on parity with the Series A Preferred

Stock that is required to then be redeemed, the Corporation shall redeem a pro rata portion of
each holders shares of Series A Preferred Stock and any such other series of Preferred Stock to
the fullest extent of such Available Proceeds, based on the respective amounts which would
otherwise be payable in respect of the shares to be redeemed if the Available Proceeds were

sufficient to redeem all such shares, and shall redeem the remainh3g shares to have been
redeemed as soon as practicable after the Corporation has funds legally available therefor. The
provisions of Subsections 6.2 through 6.4 shall apply, with such necessary changes in the details
thereof as are necessitated by the context, to the redemption of the Series A Preferred Stock

pursuant to this Subsection 2.3.2(b). Prior to the distribution or redemption provided for in this
Subs_tion 2.3.2(b), the Corporation shall not expend or dissipate the consideration received for
such Deemed Liquidation Event, except to discharge expenses incurred in connection with such
Deemed Liquidation Event or in the ordinary course of business.

2.3.3 Amount Deemed Paid or Distributed. The amount deemed paid or
distributed to the holders of capital stock of the Corporation upon any such merger,
consolidation, sale, transfer, exclusive license, other disposition or redemption shall be the cash
or the value of the property, rights or securities paid or distributed to such holders by the
Corporation or the acquiring person, f'n-mor other entity. The value of such property, rights or
securities shall be determined in good faith by the Board of Directors oftbe Corporation.

2.3.4 Allocation of Escrow. In the event of a Deemed Liquidation
Event pursuant to Subsection 2.3.1(a3(i), if any portion of the consideration payable to the
stockholders of the Corporation is placed into escrow and/or is payable to the stockholders of the
Corporation subject to contingencies, the Merger Agreement shall provide that (a) the portion of
such consideration that is not placed in escrow and not subject to any contingencies (the'_[nittal
Consideration") shall be allocated among the holders of capital stock of the Corporation in
accordance with Subsections 2.1 and 2._..22as if the Initial Consideration were the only
consideration payable in connection with such Deemed Liquidation Event and Co) any additional
consideration which becomes payable to the stockholders of the Corporation upon release from
escrow or satisfaction of contingencies shall be allocated among the holders of capital stock of
the Corporation in accordance with Subsections 2.1 and 2._22after taking into account the previous
payment of the Initial Consideration as part of the same transaction.

3. Voting.

3.1 General. On any matter presented to the stockholders of the Corporation
for their action or consideration at any meeting of stockholders of the Corporation (or by written
consent of stockholders in lieu of meeting), each holder of outstanding shares of Series A
Preferred Stock shall be entitled to cast the number of votes equal to the number of whole shares

of Common Stock into which the shares of Series A Preferred Stock held by such holder are
convertible as of the record date for determining stockholders entitled to vote on such matter.
Except as provided by law or by the other provisions of the Certificate of Incorporation, holders
of Series A Preferred Stock shall vote together with the holders of Common Stock, and with the
holders of any other series of Preferred Stock the terms of which so provide, as a single class.
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3.2 Election of Directors. The holders of record of the shares of Series A

Preferred Stock, exclusively and as a separate class, shall be entitled to elect four (4) directors of
the Corporation (the'Series A DirectorJ]). Any director elected as provided in the preceding
sentence may be removed without cause by, and only by, the affirmative vote of the holders of

the shares of the class or series of capital stock entitled to elect such director or directors, given
either at a special meeting of such stockholders duly called for that purpose or pursuant to a
written consent of stockholders. If the holders of shares of Series A Preferred Stock fail to elect

a sufficient number of directors to fill all directorships for which they are entitled to elect
directors, voting exclusively and as a separate class, pursuant to the first sentence of this
Subsection 3.2, then any directorship not so filled shall remain vacant until such time as the

holders of the Series A Preferred Stock elect a person to fill such directorship by vote or written
consent in lieu of a meeting; and no such directorship may be filled by stockholders of the
Corporation other than by the stockholders of the Corporation that are entitled to elect a person
to fill such directorship, voting exclusively and as a separate class. The holders of record of the

shares of Common Stock and of shares of Series A Preferred Stock issued and outstanding, and
voting together as a single class shall be entitled to elect the balance of the total number of
directors of the Corporation. At any meeting held for the purpose of electing a director, the
presence in person or by proxy of the holders of a majority of the outstanding shares of the class

or series entitled to elect such director shall constitute a quorum for the purpose of electing such
director. Except as otherwise provided in this Su..bsection 3.2, a vacancy in any directorship
filled by the holders of any class or series shall be filled only by vote or written consent in lieu of
a meeting of the holders of such class or series or by any remaining director or directors elected
by the holders of such class or series pursuant to this Subsection 3.2. The rights of the holders of
the Series A Preferred Stock under the first sentence of this Subsection 3.2 shall terminate on the
first date following the Filing Date on which there no longer any shares of Series A Preferred
Stock outstanding that were issued on or after the Filing Date.

3.3 Series A Preferred Stock Protective Provision-_. At any time when shares
of Series A Preferred Stock are outstanding, the Corporation shall not, either directly or
indirectly by amendment, merger: consolidation or otherwise, do any of the following without (in
addition to any other vote required by law or the Certificate of Incorporation) the written consent
or affirmative vote of the holders of at least sixty-two percent (62%) of the then outstanding
shares of Series A Preferred Stock, given in writing or by vote at a meeting, consenting or voting
(as the case may be) separately as a class:

(a) liquidate, dissolve or wind-up the business and affairs of
the Corporation, effect any Deemed Liquidation Event, or consent to any of the foregoing;

Co) amend, alter or repeal any provision of the Certificate of
Incorporation or Bylaws of the Corporation;

(e) create, or authorize the creation of, or issue or obligate
itself to issue shares of, any additional class or series of capital stock, or increase the authorized

number of shares of Series A Preferred Stock or increase the authorized number of shares of any
additional class or Series of capital stock;

(d) purchase or redeem (or permit any subsidiary to purchase
or redeem) or pay or declare any dividend or make any distribution on, any shares of capital
stock of the Corporation other than (i) redemptions of or dividends or distributions on the Series
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A Preferred Stock as expressly authorized herein, (ii) dividends or other distributions payable on
the Common Stock solely in the form of additional shares of Common Stock and (iii)
repurchases of stock from former employees, officers, directors, consultants or other persons
who performed services for the Corporation or any subsidiary in connection with the cessation of

such employment or service at an amount not to exceed the original purchase price or, if
applicable, the amount as provided in the Corporation's employee equity incentive plans, as
approved from time to time by the Board of Directors;

(e) create, or authorize the creation of, or issue, or authorize
the issuance of any debt security, or permit any subsidiary to take any such action with respect to
any debt security, in excess of the aggregate amount of $250,000, other than equipment leases,
fiber leases, collocation leases or other indebtedness incurred in the Corporatiods ordinary coarse
that has been approved by the Board of Directors of the Corporation;

wholly owned (either directly (f) create, or hold capital stock in, any subsidiary that is not
or through one or more other subsidiaries) by the Corporation, or

sell, transfer or otherwise dispose of any capital stock of any direct or indirect subsidiary of the
Corporation, or permit any direct or indirect subsidiary to sell, lease, transfer, exclusively license
or otherwise dispose (in a single transaction or series of related transactions) of all or
substantially all of the assets of such subsidiary;

(g) increase or decrease the authorized number of directors
constituting the Board of Directors above or below seven (7);

(h) pledge all or substantially all of the assets of the
Corporation or any subsidiary of the Corporation; or

(i) the acquisition of all or substantially all of the equity
securities or all or substantially all of the assets of any other entity.

4. Optional Conversion.

The holders of the Series A Preferred Stock shall have conversion fights as follows (the
'Cbnversion Right_')."

4.1 R.ilzht to Convert.

4. l.I Conversion Ratio. Each share of Series A Preferred Stock shall be
convertible, at the option of the holder thereof, at any time and from time to time, and without
the payment of additional consideration by the holder thereof, into such number off-ally paid and
nonassessable shares of Common Stock as is determined by dividing the Series A Original Issue
Price by the Series A Conversion Price (as defined below) in effect at the time of conversion.
The "Series A Conversion Price" shall initially be equal to Series A Original Issue Price. Such

initial Series A Conversion Price, and the rate at which shares of Series A Preferred Stock may
be converted into shares of Commnn Stock, shall be subject to adjustment as provided below.

4.1.2 Termination of Conversion. Right_. In the event of a notice of
redemption of any shares of Series A Preferred Stock pursuant to Section 6, the Conversion
Rights of the shares designated for redemption shall terminate at the close of business on the last
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full day preceding the date fixed for redemption, unless the redemption price is not fully paid on
such redemption date, in which case the Conversion Rights for such shares shall continue until

such price is paid in full. In the event of a liquidation, dissolution or winding up of the
Corporation or a Deemed Liquidation Event, the Conversion Rights shall terminate at the close
of business on the last full day preceding the date fLxed for the payment of any such amounts
distributable on such event to the holders of Series A Preferred Stock.

4.2 Fra_ti0nal Shares. No fractional shares of Common Stock shall be issued
upon Conversion of the Series A Preferred Stock. In lieu of any fractional shares to which the
holder would otherwise, be entitled, the Corporation shall pay cash equal to such fraction
multiplied by the fair market value of a share of Common Stock as determined in good faith by
the Board of Directors of the Corporation. Whether or not fractional shares would be issuable
upon such conversion shah be determined on the basis of the total number of sharvs of Series A

Preferred Stock the holder is at the time converting into Common Stock and the aggregate
number of shares of Common Stock issuablv upon such conversion.

4.3 MechanicsofConversion

4.3.1 NoticeofC.0nversion.InorderforaholderofSeriesA Preferred

StocktovoluntarilyconvertsharesofSeriesA PreferredStockintosharesof Common Stock,
suchholdershallsurrenderthecertificateor certificatesforsuchsharesof SeriesA Preferred

Stock(or,ifsuchregisteredholderallegesthatsuchcertificatehasbeenlost,stolenordestroyed,
a lostcertificateaffidavitand agreementreasonablyacceptabletotheCorporationtoindemnify

theCorporationagainstany claimthatmay be made againsttheCorporationon accountofthe

al[egsdloss,theftordestructionof suchcertificate),attheofficeof thetransferagentforthe

SeriesA PreferredStock(orattheprincipalofficeoftheCorporationiftheCorporationserves
as itsown transferagent),togetherwithwrittennoticethatsuchholderelectstoconvertallor

any number of thesharesof theSeriesA PreferredStockrepresentedby such certificateor
certificatesand,ifapplicable,any eventon whichsuchconversioniscontingent.Such notice
shallstatesuchholdersname or thenames ofthenomineesinwhich suchholderwishesthe

certificateor certificatesfor sharesof Common Stock to be issued.If requiredby the

Corporation,certificatessurrenderedforconversionshallbe endorsedor accompaniedby a

writteninstrumentor instrumentsof transfer,in form satisfactoryto the Corporation,duly

executedby theregisteredholderorhis,heroritsattorneydulyauthorizedinwriting.The close
ofbusinesson thedateofreceiptby thetransferagent(orby theCorporationiftheCorporation

serves as its own transfer agent) of such certificates (or lost certificate affidavit and agreement)
and notice shall be the time of conversion (the'Conversion Tirade, and the shares of Common
Stockissuableupon conversionofthesharesrepresentedby suchcertificateshallbe deemed to

be outstandingofrecordasofsuchdate.The Corporationshall,assoonaspracticableafterthe

ConversionTime,issueand delivertosuchholderofSeriesA PreferredStock,ortohis,heror
itsnominees,acertificateorcertificatesforthenumberoffullsharesofCommon Stockissuable

upon suchconversioninaccordancewiththeprovisionshereof,acertificateforthenumber(if

any)of thesharesof SeriesA PreferredStockrepresentedby thesurrenderedcertificatethat

were notconvertedintoCommon Stock,and cashasprovidedinSubsection4.2inlieuofany

fractionofa shareofCommon Stockotherwiseissuableupon suchconversionand paymentof

any declaredbutunpaiddividends(butnotanyundeclaredAccruingDividends)on thesharesof
SeriesA PreferredStockconverted.
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4.3.2 Reservation of Shar_. The Corporation shall at all times when the
SeriesA PreferredStockshallbc outstanding,reserveand keepavailableoutofitsauthorized
but unissued capital stock, for the purpose of effecting the conversion of the Series A Preferred
Stock, such number of its duly authorized shares of Common Stock as shall from time to time be

sufficient to effect the conversion of all outstanding Series A Preferred Stock; and if at any time
the number of authorized but unissued shares of Common Stock shall not be sufficient to effect

the conversion of all then outstanding shares of the Series A Preferred Stock, the Corporation
shall take such corporate action as may be necessary to increase its authorized but unissued
shares of Common Stock to such number of shares as shall be sufficient for such purposes,
including, without limitation, engaging in best efforts to obtain the requisite stockholder approval
ofany necessaryamendment totheCertificateoflncorporationBeforetakingany actionwhich

would causean adjustmentreducingtheSeriesA ConversionPricebelowthethenparvalueof

thesharesof Common Stock issuableupon conversionof theSeriesA Prefcrre'dStock,the

Corporationwilltakeany corporateactionwhichmay,intheopinionofitscounsel,be necessary
inorderthattheCorporationmay validlyandlegallyissuefullypaidandnonassessablesharesof
Common StockatsuchadjustedSeriesA ConversionPrice.

4.3.3 Effect of Conversion. All shares of Series A Preferred Stock
which shall have been surrendered for conversion as herein provided shall no longer be deemed
to be outstanding and all fights with respect to such shares shall immediately cease and terminate
at the Conversion Time, except only the right of the holders thereof to receive shares of Common
Stock in exchange therefor and to receive payment of any dividends declared but unpaid thereon.

Any shares of Series A Preferred Stock so converted shall be retired and cancelled and may not
be reissued as shares of such series, and the Corporation may thereafter take such appropriate
action (without the need for stockholder action) as may be necessary to reduce the authorized
number of shares of Series A Preferred Stock accordingly.

4.3.4 No Further Adiusl_nent_ Upon any such conversion, no adjustment
to the Series A Conversion Price shall be made for any declared but unpaid dividends on the

Series A Preferred Stock surrendered for conversion or on the Common Stock delivered upon.conversion.

4.3.5 Taxe____ss.The Corporationshallpay any and allissueand other
similartaxesthatmay be payableinrespectofany issuanceordeliveryofsharesofCommon

Stockupon conversionof sharesof SeriesA PreferredStockpursuanttothisSection4. The

Corporationshallnot,however,be requiredtopay any taxwhichmay be payableinrespectof
any transferinvolvedintheissuanceand deliveryofsharesofCommon Stockina name other

thanthatinwhich thesharesofSeriesA PreferredStockso convertedwere registered,and no

such issuanceor deliveryshallbc made unlessand untilthepersonorentityrequestingsuch
issuancehas paid tothe Corporationthe amount of any such taxor has established,to the
satisfactionoftheCorporation,thatsuchtaxhasbeenpaid.

4.4 AdiustmentstoSeriesA ConversionPriceforDilutingIssue:;.

4.4.1 SpecialDefinitions.For purposesof thisArticleFourth,the
followingdef'mitionsshallapply:

(a) 'OptiorPshall mean rights, options or warrants to subscribe
for, purchase or otherwise acquire Common Stock or Convertible Securities.
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(b) 'Series A Original Issue Dat£shal] mean the date on which
the first share of Series A Preferred Stock was issued after the Filing Date.

(c) 'Uonvertible SecuritieS' shall mean any evidences of
indebtedness, shares or other securities directly or indirectly convertible into or exchangeable for
Common Stock, but excluding Options.

(d) 'lSutditienal Shares of Common StocR' shall mean all

shares of Common Stock issued (or, pursuant to Subsection 4.4.3. below, deemed to be issued) by
the Corporation after the Series A Original Issue Date, other than the following shares of

Common Stock, and shares of Common Stock deemed issued pursuant to the following Options
and Convertible Securities (collectively'_xempted Secnritieg'):

(D shares of Common Stock, Options or Convertible
Securities issued as a dividend or distribution on
Series A Preferred Stock;

(ii) shares of Common Stock, Options or Convertible
Securities issued by reason of a dividend, stock
split, split-up or other distribution on shares of

Common Stock that is covered by Subsection 4.5,
4.6, 4.7 or 4.8;

(iii) up to 12,295,124 shares of Common Stock,
Options or Convertible Securities issued to
employees or directors of, or consultants or

advisors to, the Corporation or any of its
subsidiaries pursuant to a plan, agreement or
arrangement approved by the Board of Directors
of the Corporation, whether issued before or after
the Series A Original Issue Date (provided that

any Options for such shares that expire or
terminate unexereised or any restricted stock
repurehased by the Corporation at cost shall not
be counted toward such maximum number unless

and until such shares are regranted as new stock
grants (or as new Options) pursuant to the terms
of any such plan, agreement or arrangement);

(iv) shares of Common Stock or Convertible

Securities actually issued upon the exercise of
Options or shares of Common Stock actually
issued upon the conversion or exchange of
Convertible Securities, in each ease provided such
issuance is pursuant to the terms of such Option or
Convertible Security;

(v) shares of Common Stock, Options or Convertible
Securities issued to banks, equipment lessors or
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other financial institutions, or to real property
lessors, pursuant to a debt trmancing, equipment
leasing or real property leasing transaction
approved by the Board of Directors of the
Corporation; or

(vi) shares of Common Stock, Options or Convert_le
Securities issued for the acquisition of another

business, products or technologies or pursuant to a
strategic partnership, approved by the Board of
Directors of the Corporation.

4.4.2 NO Adjustment of Series A Conversion Price. No adjustment in
the Series A Conversion Price shall be made as the result of the issuance or deemed issuance of
Additional Shares of Common Stock if the Corporation receives written notice from the holders
of at least sixty-two percent (62%) of the then outstanding shares of Series A Preferred Stock
agreeing that no such adjustment shall be made as the result of the issuance or deemed issuance
of such Additional Shares of Common Stock.

4.4.3 Deemed Issue of Additional Shares of Common Stock.

(a) If the Corporation at any time or from time to time after the
Series A' Original Issue Date shall issue any Options or Convertible Securities (excluding
Options. or Convertible Securities which are themselves Exempted Securities) or shall fix a
record date for the determination of holders of any class of securities entitled to receive any such
Options or Convertible Securities, then the maximum number of shares of Common Stock (as set
forth in the instrument relating thereto, assuming the satisfaction of any conditions to
exercisability, convertibility or exchangeability but without regard to any provision contained

therein for a subsequent adjustment of such number) issuable upon the exercise of such Options
or, in the case of Convertible Securities and Options therefor, the conversion or exchange of such
Convertible Securities, shall be deemed to be Additional Shares of Common Stock issued as of
the time of such issue or, in case such arecord date shall have been fixed, as of the close of
business on such record date.

(b) If the terms of any Option or Convertible Security, the
issuance of which resulted in an adjustment to the Series A Conversion Price pursuant to the
terms of Subsection 4.4.4, arc revised as a result of an amendment to such terms or any other
adjustment pursuant to the provisions of such Option or Convertible Security (but excluding
automatic adjustments to such terms pursuant to anti-dilution or similar provisions of such
Option or Convertible Security) to provide for either (1) any increase or decrease in the number

of shares of Common Stock issuable upon the exercise, conversion and/or exchange of any such
Option or Convertible Security or (2) any increase or decrease in the consideration payable to the
Corporation upon such exercise, conversion and/or exchange, then, effective upon such increase

or decrease becoming effective, the Series A Conversion Price computed upon the original issue
of such Option or Convertible Security (or upon the occurrence of a record date with respect
thereto) shall be readjusted to such Series A Conversion Price as would have obtained had such

revised terms been in effect upon the original date of issuance of such Option or Convertible
Security. Notwithstanding the foregoing, no readjustment pursuant to this clause (b) shall have
the effect of increasing the Series A Conversion Price to an amount which exceeds the lower of
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(i) the Series A Conversion Price in effect immediately prior to the original adjustment made as a

result of the issuance of such Option or Convertible Security, or (ii) the Series A Conversion
Price that would have resulted from any issuances of Additional Shares of Common Stock (other
than deemed issuances of Additional Shares of Common Stock as a result of the issuance of such

Option or Convertible Security) between the original adjustment date and such readjustmentdate.

(c) If the terms of any Option or Convertible Security
(excluding Options or Convertible Securities which are themselves Exempted Securities), the
issuance of which did not result in an adjustment to the Series A Conversion Price pursuant to
the terms of Subsection 4.4.4 (either because the consideration per share (determined pursuant to
Subsection 4.4.5) of the Additional Shares of Common Stock subject thereto was equal to or
greater than the Series A Conversion Price then in effect, or because such Option or Convertible
Security was issued before the Series A Original Issue Date), are revised after the Series A

Original Issue Date as a result of an amendment to such terms or any other adjustment pursuant
to the provisions of suela Option or Convertible Security (but exeluding automatic adjustments to
such terms pursuant to anti-dilution or similar provisions of such Option or Convertible Security)
to provide for either (1) any increase or decrease in the number of shares of Common Stock

issuable upon the exercise, conversion or exchange of any such Option or Convertible Security
or (2) any increase or decrease in the consideration payable to the Corporation upon such
exercise, conversion or exchange, then such Option or Convertible Security, as so amended or
adjusted, and the Additional Shares of Common Stock subject thereto (determined in the manner

provided in Subsection 4.4.3(a)) shall be deemed to have been issued effective upon such
increase or decrease becoming effective.

(d) Upon the expiration or termination of any unexercised
Option or unconverted or unexehanged Convertible Security (or portion thereof) which resulted
(either upon its original issuance or upon a revision of its terms) in an adjustment to the Series A
Conversion Price pursuant to the terms of Subsection 4.4.4, the Series A Conversion Price shall
be readjusted to such Series A Conversion Price as would have obtained had such Option or
Convertible Security (or portion thereof) never been issued.

(e) If the number of shares of Common Stock issuable upon
the exercise, conversion and/or exchange of any Option or Convertible Seeurity, or the

consideration payable to the Corporation upon such exercise, conversion and/or exchange, is
ealculable at the time such Option or Convertible Security is issued or amended but is subject to
adjustment based upon subsequent events, any adjustment to the Series A Conversion Price
provided for in this .Subsection 4.4.3 shall be effeeted at the time of such issuance or amendment
based on such number of shares or amount of consideration without regard to any provisions for
subsequent adjustments (and any subsequent adjustments shall be treated as provided in clauses
(b) and (c) of this Subsection 4.4.3). If the number of shares of Common Stock issuable upon
the exercise, conversion and/or exchange of any Option or Convertible Security, or the
consideration payable to the Corporation upon such exercise, conversion and/or exchange,
cannot be calcttlated at all at the time such Option or Convertible Security is issued or amended,
any adjustment to the Series A Conversion Price that would result under the terms of this
Subsection 4.4.3 at the time of such issuance or amendment shall instead be effected at the time

such number of shares and/or amount of consideration is first calculable (even if subject to
subsequent adjustments), assuming for purposes of calculating such adjustment to the Series A
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Conversion Price that such issuance or amendment took place at the time such calculation can
first be made.

4.4.4 Adjustment of Series A Conver_i0n Price Upon Issuance of
Additional Shares of Common Stock. In the event the Corporation shah at any time after the
Series A Original Issue Date issue Additional Shares of Common Stock (including Additional
Shares of Common Stock deemed to be issued pursuant to Subsection 4.4.3), without
consideration or for a consideration per share less than the Series A Conversion Price in effect
immediately prior to such issue, then the Series A Conversion Price shall be reduced,
concurrently with such issue, to a price (calculated to the nearest one-hundredth of a cent)
determined in accordance with the following formula:

CP_ = CP1* (A + B) +(A+ C).

For purposes of the foregoing formula, the following definitions shall apply:

(a) '(T_' shall mean the Series A Conversion Price in effect
immediately after such issue of Additional Shares of Common Stock

(b) 'CPI' shall mean the Series A Conversion Price in effect
immediately prior to such issue of Additional Shares of Common Stock;

(c) 'g' shall mean the number of shares of Common Stock
outstanding immediately prior to such issue of Additional Shares of Common Stock (treating for

this purpose as outstanding all shares of Common Stock issuable upon exercise of Options
outstanding immediately prior to such issue, Common Stock issuable upon exercise of
outstanding warrants (and, in the case of warrants to purchase preferred stock, conversion) or
upon conversion or exchange of Convertible Securities (including the Series A Preferred Stock)
outstanding (assuming exercise of any outstanding Options therefor) immediately prior to such
issue);

(d) 'B'shall mean the number of shares of Common Stock that
would have been issued if such Additional Shares of Common Stock had been issued at a price

per share equal to CPI (determined by dividing the aggregate consideration received by the
Corporation in respect of such issue by CPt); and

(e) 'C shall mean the number of such Additional Shares of
Common Stock issued in such transaction.

4.4.5 Determination of Consideration. For purposes of this
Subsection 4.4, the consideration received by the Corporation for the issue of any Additional
Shares of Common Stock shall be computed as follows:

(a) Cgsh.and Property: Such Consideration shall:

6) insofar as it consists of cash, be computed at the
aggregate amount of cash received by the
Corporation, excluding amounts paid or payable
for accrued interest;
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(_) insofar as it consists of property other than cash, be
computed at the fair market value thereof at the

time of such issue, as determined in good faith by
the Board of Directors of the Corporation; and

(iii) in the event Additional Shares of Common Stock
are issued together with other shares or securities
or other assets of the Corporation for
consideration which covers both, be the
proportion of such consideration so received,
computed as provided in clauses (i) and if_ above,
as determined in good faith by the Board of
Directors of the Corporation.

(b) O_tions and Convertible Securities. The consideration per
share received by the Corporation for Additional Shares of Common Stock deemed to have been
issued pursuant to Subsection 4.4.3, relating to Options and Convertible Securities, shall be
determined by dividing

(i)

(ii)

the total amount, if any, received or receivable by
the Corporation as consideration for the issue of

such Options or Convertible Securities, plus the
minimum aggregate amount of additional
consideration (as set forth in the instruments

relating thereto, without regard to any provision
contained therein for a subsequent adjustment of
such consideration) payable to the Corporation
upon the exercise of such Options or the
conversion or exchange of such Convertible

Securities, or in the case of Options for
Convertible Securities, the exercise of .such
Options for Convertible Securities and the
conversion or exchange of such Convertible
Securities, by

the maximum number of shares of Common Stock

(as set forth in the instruments relating thereto,
without regard to any provision contained therein
for a subsequent adjustment of such number)
issuable upon the exercise of such Options or the
conversion or exchange of such Convertible
Securities, or in the case Of Options for
Convertible Securities, the exercise of such
Options for Convertible Securities and the

conversion or exchange of such Convertible
Securities.

4.4.6 Multiple Closing Dates. In the event the Corporation shall issue on
more than one date Additional Shams of Common Stock that are a part of one transaction or a
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series of related transactions and that would result in an adjustment to the Series A Conversion
Price pursuant to the terms of.Subsection 4.4.4 then, upon the final such issuance, the Series A
Conversion Price shall be readjusted to give effect to all such issuances as if they occurred on the
date of the first such issuance (and without giving effect to any additional adjustments as a result
of any such subsequent issuances within such period).

4.5 Adjustment for Stock Splits and Combinations. If the Corporation shall at
any time or from time to time after the Series A Original Issue Date effect a subdivision of the
outstanding Common Stock, the Series A Conversion Price in effect immediately before that
subdivision shall be proportionately decreased so that the number of shares of Common Stock
issuable on conversion of each share of such series shall be increased in proportion to such
increase in the aggregate number of shares of Common Stock outstanding. If the Corporation
shall at any time or from time to time after the Series A Original Issue Date combine the
outstanding shares of Common Stock, the Series A Conversion Price in effect immediately
before the combination shall be proportionately increased so that the number of shares of
Common Stock issuable on conversion of each share of such series shah be decreased in

proportion to such decrease in the aggregate number of shares of Common Stock outstanding.
Any adjustment under this subsection shall become effective at the close of business on the date
the subdivision or combination becomes effective.

4.6 ..Adjustment for Certain Div.i.d_.n.dsand Distributions.. In the event the
Corporation at any time or from time to time after the Series A Original Issue Date shall make or
issue, or fix a record date for the determination of holders of Common Stock entitled to receive,
a dividend or other distribution payable on the Common Stock in additional shares of Common
Stock, then and in each such event the Series A Conversion Price in effect immediately before
such event shall be decreased as of the time of such issuance or, in the event such a record date

shall have been fixed, as of the close of business on such record date, bymultiplying the Series A
Conversion Price then in effect by a fraction:

(l) the numerator of which shall be the total number of shares

of Common Stock issued and outstanding immediately
prior to the time of such issuance or the close of business
on such record date, and

(2) the denominator of which shall be the total number of

shares of Common Stock issued and outstanding
immediately prior to the time of such issuance or the close
of business on such record date plus the number of shares
of Common Stock issuable in payment of such dividend or
distribution.

Notwithstanding the foregoing, (a) if such record date shall have been fixed and such dividend is
not fully paid or if such distribution is not fully made on the date fixed therefor, the Series A
Conversion Price shall be reeomputed accordingly as of the close of business on such record date
and thereafter the Series A Conversion Price shall be adjusted pursuant to this subsection as of

the time of actual payment of such dividends or distributions; and Co) that no such adjustment
shall be made if the holders of Series A Preferred Stock simultaneously receive a dividend or
other distribution of shares of Common Stock in a number equal to the number of shares of
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Common Stock as they would have received if all outstanding shares of Series A Preferred Stock
had been converted into Common Stock on the date of such event.

4.7 Adiustments for Other Dividends and DisJributions. In the event the
Corporation at any time or from time to time after the Series A Original Issue Date shall make or
issue, or fix a r_ord date for the determination of holders of Common Stock entitled to receive,
a dividend or other distribution payable in securities of the Corporation (other than a distribution

of shares of Common Stock in respect of outstanding shares of Common Stock) or in other
property and the provisions of Section 1 do not apply to such dividend or distribution, then and
in each such event the holders of Series A Preferred Stock shall receive, simultaneously with the
distribution to the holders of Common Stock, a dividend or other distribution of such securities

or other property in an amount equal to the amount of such securities or other property as they
would have received if all outstanding shares of Series A Preferred Stock had been converted
into Common Stock on the date ofsuch event.

4.8 Adjustment for. Merger or ReorganiTation., err.. Subject to the provisions
of Subsection 2.3, if there shall occur any reorganization, recapitalization, reclassification,
consolidation or merger involving the Corporation in which the Common Stock (but not the
Series A Preferred Stock) is converted into or exchanged for securities, cash or other property
(other than a transaction covered by Subsections 4.4, 4.6 or 4.7), then, following any such
reorganization, rccapitalization, reclassification, consolidation or merger, each share of Series A
Preferred Stock shall thereafter be convertible in lieu of the Common Stock into which it was

convertible prior to such event into the kind and amount of securities, cash or other property
which a holder of the number of shares of Common Stock of the Corporation issuable upon
conversion of one share of Series A Preferred Stock immediately prior to such reorganization,
l"eeapitalization, reclassification, consolidation or merger would have been entitled to receive

pursuant to such transaction; and, in such case, appropriate adJustment (as determined in good
faith by the Board of Directors of the Corporation) shall be made in the application of the
provisions in this Section 4 with respect to the rights and interests thereaRer of the holders of the

Series A Preferred Stock, to the end that the provisions set forth in this Section 4 (including

provisions with respect to changes in and other adJustments of the Series A Conversion Price)
shall thereafter be applicable, as nearly as reasonably may be, in relation to any securities or
other property thereafter deliverable upon the conversion of the Series A Preferred Stock.

4.9 Certificate as to Adjustments. Upon the occurrence ofeach adjustment or
readjustment of the Series A Conversion Price pursuant to this Section 4. the Corporation at its
expense shall, as promptly as reasonably practicable but in any event not later than 10 days
thereafter, compute such adjustment or readjustment in accordance with the terms hereof and

furnish to each holder of Series A Preferred Stock a certificate setting forth such adjustment or
readjustment (including the kind and mount of securities, cash or other property into which the
Series A Preferred Stock is convertible) and showing in detail the facts upon which such

adjustment or readjustment is based. The Corporation shall, as promptly as reasonably
practicable after the written request at any time of any holder of Series A Preferred Stock (but in
any event not later than 10 days thereafter), furnish or cause to be furnished to such holder a

certificate setting forth (i) the Series A Conversion Price then in effect, and (ii) the number of
shares of Common Stock and the amount, if any, of other securities, cash or property which then
would be received upon the conversion of Seres A Preferred Stock.

4.10 Notice of Record Date, In the event:
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(a) the Corporation shall take a record of the holders of its
Common Stock (or other capital stock or securities at the time issuable upon conversion of the
Series A Preferred Stock) for the purpose of ontiding or enabling them to receive any dividend or
other distribution, or to receive any right to subscribe for or purchase any shares of capital stock
of any class or any other securities, or to receive any other security; or

Co) of any capital reorganization of the Corporation, any
reclassification of the Common Stock of the Corporation, or any Deemed Liquidation Event; or

(c)
winding-up of the Corporation,

of the voluntary or involtmtary dissolution, liquidation or

then, and in each such case, the Corporation will send or cause to be sent to the holders of the
Series A Preferred Stock a notice specifying, as the ease may be, (i) the record date for such
dividend, distribution or right, and the amount and character of such dividend, distribution or
fight, or (ii) the effective date on which such reorganization, reclassification, consolidation,
merger, transfer, dissolution, liquidation or winding-up is proposed to take place, and the time, if
any is to be fixed, as of which the holders of record of Common Stock (or such other capital
stock or securities at the time issuable upon the conversion of the Series A Preferred Stock) shall
be entitled to exchange their shares of Common Stock (or such other capital stock or securities)
for securities or other property deliverable upon such reorganization, reclassification,
consolidation, merger, transfer, dissolution, liquidation or winding-up, and the amount per share
and character of ._uch exchange applicable to the Series A Preferred Stock and the Common
Stock. Such notice shall be sent at least I0 days prior to the record date or effective date for the
event specified in such notice.

5. Mandatory Conversion.

5.1 Trigger Events. Upon either (a) the closing of the sale of shares of
Common Stock to the public at a price per share of at least 5 times the Series A Original Issue
Price (subject to appropriate adjustment in the event of any stoek dividend, stock split,
combination or other similar recapitalization with respect to the Common Stock), in a firm-
commitment underwritten public offering pursuant to an effective registration statement under
the Securities Act of 1933, as amended, resulting in at least $20,000,000 of proceeds, net of the
underwriting discount and commissions, to the Corporation or (b) the date and time, or the
occurrence of an event, specified by vote or written consent of the holders of at least sixty-two
percent (62%) of the then outstanding shares of Series A Preferred Stock (the time of such
closing or the date and time specified or the time of the event specified in such vote or written
consent is referred to herein as the'Mandatory Conversion Timd_ (i) all outstanding shares of
Series A Preferred Stock shall automatically be converted into shares of Common Stock, at the
then effective conversion rate and (ii) such shares may not be reissued by the Corporation.

5.2 Procedural Requirement_i All holders of record of shares of Series A

Preferred Stock shall be sent written notice of the Mandatory Conversion Time and the place
designated for mandatory conversion of all such shares of Series A Preferred Stock pursuant to
this Section 5. Such notice need not be sent in advance of the occurrence of the Mandatory
Conversion Time. Upon receipt of such notice, each holder of shares of Series A Preferred Stock
shall surrender his, her or its certificate or certificates for all such shares (or, if such holder
alleges that such certificate has been lost, stolen or destroyed, a lost certificate affidavit and
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agreementreasonably acceptable to the Corporation to indemnify the Corporation against any
claim that may be made against the Corporation on account of the alleged loss, theft or
destruction of such certificate) to the Corporation at the place designated in such notice. If so
required by the Corporation, certificates surrendered for conversion shall be endorsed or

accompanied by written instrument or instruments of transfer, in form satisfactory to the
Corporation, duly executed by the registered holder or by his, her or its attorney duly authorized
in writing. All rights with respect to the Series A Preferred Stock converted pursuant to
Section 5. i, including the rights, if any, to receive notices and vote (other than as a holder of
Common Stock), will terminate at the Mandatory Conversion Time (notwithstanding the failure
of the holder or holders thereof to surrender the certificates at or prior to such time), except only
the fights of the holders thereof, upon surrender of their certificate or certificates (or lost
certificate affidavit and agreement) therefor, to receive the items provided for in the next

sentence of this _. As soon as practicable after the Mandatory Conversion Time

and the surrender of the certificate or certificates (or lost certificate affidavit and agreement) for
Series A Preferred Stock, the Corporation shall issue and deliver to such holder, or to his, her or
its nominees, a certificate or certificates for the number of full shares of Common Stock issuable
on such conversion in accordance with the provisions hereof, together with cash as provided in
Subsection 4.2 in lieu of any fraction of a share of Common Stock otherwise issuable upon such
conversion and the payment of any declared but unpaid dividends (but not any undeclared
Accruing Dividends) on the shares of Series A Preferred Stock converted. Such converted Series

A Preferred Stock shall be retired and cancelled and may not be reissued as shares of such series,
and the Corporation may thereafter take such appropriate action (without the need for
stockholder action) as may be necessary to reduce the authorized number of shares of Series A
Preferred Stock accordingly.

5A. Sl_ecial Mandatory Conversion,

5A. 1. _. In the event that any holder of shares of Series A Preferred
Stock who owns in excess of two percent (2%) of the total number of shares of Series A
Preferred Stock of the Corporation then outstanding (each, a 'Requisite ltoldef) does not
participate in a Qualified Financing (as defined below) by purchasing in the aggregate, in such
Qualified Financing and wi/hin the time period specified by the Corporation (provided, _ the
Corporation has sent to each Requisite Holder at least 10 days written notice of, and the

opportunity to purchase its Pro Rata Amount (as defined below) of, the Qualified Financing),
such Requisite Holder's Pro Rata Amount, then the Applicable Portion (as defined below) of the
shares of Series A Preferred Stock held by such Requisite Holder shall automatically, and
without any further action on the part of such Requisite Holder, be converted into shares of
Common Stock at the Series A Conversion Price in effect immediately prior to the

consummation of such Qualified Financing, effective upon, subject to, and concurrently with, the
consummation of the Qualified Financing. For purposes of determining the number of shares of
Series A Preferred Stock owned by a Requisite Holder, and for determining the number of
Offered Securities (as defined below) a Requisite Holder has purchased in a Qualified Financing,
all shares of Series A Preferred Stock held by Affiliates (as defined below) of such Requisite
Holder shall be aggregated with such Requisite Holder's shams and all Offered Securities
purchased by Affiliates of such Requisite Holder shall be aggregated with the Offered Securities
purchased by such Requisite Holder (provided, that. no shares or securities shall be attributed to

more than one entity or person within any such group of affiliated entities or persons). Such
conversion is referred to as a'Speciai Mandatory Conversion"
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5A.2. Procedural Requirem_'nts. Upon a Special Mandatory Conversion, each
Requisite Holder converted pursuant to Subsection 5A.l shall be sent written notice of such

Special Mandatory Conversion and the place designated for mandatory conversion of all such
shares of Series A Preferred Stock pursuant to this Section 5A. Upon receipt of such notice,
each Requisite Holder shall surrender his, her or its certificate or certificates for all such shares

(or, Jr'such Requisite Holder alleges that such certificate has been lost, stolen or destroyed, a lost
certificate affidavit and agreement reasonably acceptable to the Corporation to indemnify the
Corporation against any claim that may be made against the Corporation on account of the
alleged loss, theft or destruction of such certificate) to the Corporation at the place designated in.
such notice. If so required by the Corporation, certificates surrendered for conversion shall be

endorsed or accompanied by written instrument or instruments of transfer, in form satisfactory to
the Corporation, duly executed by the registered Requisite Holder or by his, her or its attorney
duly authorized in writing. All rights with respect to the Series A Preferred Stock converted
pursuant to Subsection 5A. 1, including the rights, if any, to receive notices and vote (other than
as a holder of Common Stock), will terminate at the time of the Special Mandatory Conversion
(notwithstanding the failure of the Requisite Holder or Requisite Hoiders thereof to surrender the

certificates for such shares at or prior to such time), except only the rights of the Requisite
Holder thereof, upon surrender of their certificate or certificates therefor (or lost certificate
affidavit and agreement), to receive the items provided for in the next sentence of this Subse_ti_)n
5._. As soon as practicable after the Special Mandatory Conversion and the surrender of the
certificate or certificates (or lost certificate affidavit and agreement) for Series A Preferred Stock
so converted, the Corporation shall issue and deliver to such Requisite Holder, or to his, her or its
nominees, a certificate or certificates for the number of full shares of Common Stock issuable on

such conversion in accordance with the provisions hereof, together with cash as provided in
Subsection 4.2 in lieu of any fraction of a share of Common Stock otherwise issuable upon such
conversion and the payment of any declared but unpaid dividends (but not any undeclared
Accruing Dividends) on the shares of Series A Preferred Stock converted and a new certificate

for the number of shares, if any, of Series A Preferred Stock represented by such surrendered
certificate and not converted pursuant to Subsection 5A.l. Such converted Series A Preferred
Stock shall be retired and cancelled and may not be reissued as shares of such series, and the
Corporation may thereafter take such appropriate action (without the need for stockholder action)
as may be necessary to reduce the authorized number of shares of Series A Preferred Stock
accordingly.

5A.3. Definitions. For purposes of this Section 5A, the following definitions
shall apply:

5A.3.1 '_iliatd' shall mean, with respect to any Requisite Holder, any
person, entity or fu'm which, directly or indirectly, controls, is controlled by or is under common
control with such Requisite Holder, including, without limitation, any entity of which the
Requisite Holder is a partner or member, any partner, officer, director, member or employee of
such Requisite Holder and any venture capital fund now or hereafter existing of which the
Requisite Holder is a 15artneror member which is controlled by or under common control with
one or more general partners of such Requisite Holder or shares the same management company
with such Requisite Holder.

5A.3.2 '_uplicable Pottier' shall mean, with respect to any Requisite
Holder of shares of Series A Preferred Stock, a number of shares of Series A Preferred Stock
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calculated by multiplying the aggregate number of shares of Series A Preferred Stock held by
such Requisite Holder immediately prior to a Qualified Financing by a fraction, the numerator of
which is equal to the amount, if positive, by which such Requisite Holders Pro Rata Amount
exceeds the number of Offered Securities actually purchased by such Requisite Holder in such
Qualified Financing, and the denominator of which is equal to such Requisite Holders Pro Rata
Amount.

5A.3.3 'Offered SecuritieS' shall mean the equity securities of the
Corporation set aside by the Board of Directors of the Corporation for purchase by Requisite
Holder of outstanding shares of Series A Preferred Stock in connection with a Qualified
Financing, and offered to such Requisite Holder.

5A.3.4 'Pro Rata Amounf shall mean, with respect to any Requisite
Holder of Series A Preferred Stock, the lesser of (a) a number of Offered Securities calculated by
multiplying the aggregate number of Offered Securities by a fraction, the numerator of which is

equal to the number of shares of Series A Preferred Stock owned by such Requisite Holder, and
the denominator of which is equal to the aggregate number of outstanding shares of Series A
Preferred Stock, or (b) the maximum number of Offered Securities that such Requisite Holder is
permitted by the Corporation to purchase in such Qualified Financing, after giving effect to any
cutbacks or limitations established by the Board of Directors and applied on a pro rata basis to all
holders of Series A Preferred Stock.

5A.3.5 'Qualified Financing' shall mean the first transaction after the
Filing Date involving the issuance or sale of Additional Shares of Common Stock that would

result in at least $5,000,000 in gross proceeds to the Corporation, unless the holders of at least
sixty-two percent (62%) of the Series A Preferred Stock elect, by written notice sent to the
Corporation at least ten (10) days prior to the consummation of the Qualified Financing, that
such transaction not be treated as a Qualified Financing for purposes of this Section 5A. For

purposes of the calculations in this Section 5A, the maximum amount of the Qualified Financing
subject to these provisions shall be $18,000,000.

6. Redemption.

6.1 Redemption. Shares of Series A Preferred Stock shall be redeemed by the
Corporation out of funds lawfully available therefor at a price equal to the Series A Original
Issue Price per share, plus any Accruing Dividends accrued but unpaid thereon, whether or not

declared, together with any other dividends declared but unpaid thereon (the'_lemption Fri¢6),
60 days after receipt by the Corporation at any time on or after the sixth (6 _) anniversary of the
Filing Date, from the holders of at least a majority of the then outstanding shares of Series A
Preferred Stock, of written notice requesting redemption of all shares of Series A Preferred Stock

(the'Redemption Dat_). On each Redemption Date, the Corporation shall redeem, on a pro rata
basis in accordance with the number of shares of Series A Preferred Stock owned by each holder,
that number of outstanding shares of Series A Preferred Stock determined by dividing (i) the
total number of shares of Series A Preferred Stock outstanding immediately prior to such
Redemption Date by (fi) the number of remaining Redemption Dates (including the Redemption

Date to which such calculation applies); provided, however, that Excluded Shares (as such term
is defined in Subsection 6.2.) shall not be redeemed on such Redemption Date and shall be
excluded from the calculations set forth in this sentence. If the Corporation does not have
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sufficient funds legally available to redeem on any Redemption Date all shares of Series A
Preferred Stock and of any other class or series of capital stock to be redeemed on such
Redemption Date, the Corporation shall redeem a pro rata portion of each holder's redeemable

shares of such capital stock out of funds legally available therefor, based on the respective
amounts which would otherwise be payable in respect of the shares to be redeemed if the legally
available funds were sufficient to redeem all such shams, and shall redeem the remaining shares
to have been redeemed as soon as practicable after the Corporation has funds legally availabletherefor.

6.2 Redemption Notice Written noticeof themandatory redemption (the
'Redemption Notied_ shall be sent to each holder of record of Series A Preferred Stock not less
than 40 days prior to The Redemption Date. Each Redemption Notice shall stats:

(a) thenumber ofsharesof SeriesA PreferredStockheldby
the holderthatthe Corporationshallredeem on the Redemption Date specifiedin the
RedemptionNotice;

(b) theRedemptionDateandtheRedemption Price;

(c) the date upon which the holders fight to convert such shares
terminates (as determined in accordance with Subsection 4.1); and

(d) that the holder is to surrender to the Corporation, in the
manner and at the place designated, his, her or its certificate or certificates representing the
shares of Series A Preferred Stock to be redeemed.

If the Corporation receives, on or prior to the 20th day after the dam of delivery of the
Redemption Notice to a holder of Series A Preferred Stock, written notice from such holder that
such holder elects to be excluded from the redemption provided in this Section _6,then the shares
of SeriesA PreferredStockregisteredon thebooks of theCorporationin thename of such

holder at the time of the Corporation_ receipt of such notice shall thereafter bc'IExcluded Share_'
for purposes of such Redemption Date.

6.3 Surrender of Cel'tificates; Payment, On or before the applicable
Redemption Date, each holder of shares of Series A Preferred Stock to be redeemed on such
Redemption Date, unless such holder has exercised his, her or its right to convert such shares as

provided in Section 4, shall surrender the certificate or certifieatss representing sueh shares (or, if
such registered holder alleges that such certificate has been lost, stolen or destroyed, a lost
certificate affidavit and agreement reasonably acceptable to the Corporation to indemnify the
Corporation against any claim that may be made against the Corporation on account of the
alleged loss, theft or destruction of such certificate) to the Corporation, in the manner and at the
place designated in the Redemption Notice, and thereupon the Redemption Price for such shares
shall be payable to the order of the person whose name appears on such certificate or certificates
as the owner thereof. In the event less than all of the shares of Series A Preferred Stock

represented by a certificate are redeemed, a new certificate representing the unredeemed shares
of Series A Preferred Stock shall promptly be issued to such holder.

6.4 .Rights Subsequent to Redemption. If the Redemption Notice shall have
been duly given, and if on the Redemption Date the Redemption_Price payable upon redemption
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of the shares of Series A Preferred Stock to be redeemed on such Redemption Date is paid or
tendered for payment or deposited with an independent payment agent so as to be available
therefor, then notwithstanding that the certificates evidencing any of the shares of Series A
Preferred Stock so called for redemption shall not have been surrendered, dividends with respect
to such shares of Series A Preferred Stock shall cease to accrue after such Redemption Date and
all rights with respect to such shares shall forthwith after the Redemption Date terminate, except
only the right of the holders to receive the Redemption Price without interest upon surrender of
their certificate or certificates therefor.

7. Redeemed or Otherwise Acquired Shares. Any shares of Series A Preferred
Stock that are redeemed or otherwise acquired by the Corporation or any of its subsidiaries shall
be automatically and immediately cancelled and retired and shall not be reissued, sold or

transferred. Neither the Corporation nor any of its subsidiaries may exercise any voting or other
rights granted to the holders of Series A Preferred Stock following redemption.

8. Waiver. Any of the rights, powers, preferences and other terms of the Series A
Preferred Stock set forth herein may be waived on behalf of all holders of Series A Preferred

Stock by the affirmative written consent or vote ofthe holders of at least sixty-two percent (62%)
of the shares of Series A Preferred Stock then outstanding.

9. Notices. Any notice required or permitted by the provisions of this Article Fourth

to be given to a holder of shares of Series A Preferred Stock shall be mailed, postage prepaid, to
the post office address last shown on the records of the Corporation, or given by electronic
communication in compliance with the provisions of the General Corporation Law, and shall be
deemed sent upon such mailing or electronic transmission.

FIFTH: Subject to any additional vote required by the Certificate of
Incorporation, in furtherance and not in limitation of the powers conferred by statute, the Board
of Directors is expressly authorized to make, repeal, alter, amend and rescind any or all of the
Bylaws of the Corporation.

SIXTH: Subject to any additional vote required by the Certificate of
Incorporation, the number of directors of the Corporation shall be determined in the manner set
forth in the Bylaws of the Corporation.

SEVENTH: Elections of directors need not be by written ballot unless the
Bylaws of the Corporation shall so provide.

EIGHTH: Meetings of stockholders may be held within or without the State of
Delaware, as the Bylaws of the Corporation may provide. The books of the Corporation may be
kept outside the State of Delaware at such place or places as may be designated from time to
time by the Board of Directors or in the Bylaws of the Corporation.

NINTH: To the fullest extent permitted by law, a director of the Corporation
shalI not be personally liable to the Corporation or its stockholders for monetary damages for
breach of fiduciary duty as a director. If the General Corporation Law or any other law of the
State of Delaware is amended after approval by the stockholders of this Article Ninth to
authorize corporate action further eliminating or limiting the personal liability of directors, then
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the liability of a director of the Corporation shall be eliminated or limited to the fullest extent
permitted by the General Corporation Law as so amended.

Any repeal or modification of the foregoing provisions of this Article Ninth by
the stockholders of the Corporation shall not adversely affeot any right or protection of a director
of the Corporation existing at the time of, or increase the liability of any director of the
Corporation with respect to any acts or omissions of such director occurring prior to, such repeal
or modification.

TENTH: The following indemnification provisions shall apply to the persons
enumerated below.

1. Right to Inden'mifieation of Directors and Offieers. The Corporation shall
indemnify and hold harmless, to the fullest extent permitted by app.lieable law as it presentIy
exists or may hereafter be amended, any person (an "Indemnified Person") who was or is made
or is threatened to be made a party or is otherwise involved in any action, suit or proceeding,
whether civil, criminal, administrative or investigative (a "Proceeding"), by reason of the fact
that such person, or a person for whom such person is the legal representative, is or was a
director or o_cer of the Corporation or, while a director or officer of the Corporation, is or was
serving at the request of the Corporation as a director, officer, employee or agent of another
Corporation or of a partnership, joint venture, limited liability company, trust, enterprise or
nonprofit entity, including service with respect to employee benefit plans, against all liability and
loss suffered and expenses (including attorneys' fees) reasonably incurred by such Indemnified
Person in such Proceeding. Notwithstanding the preceding sentence, except as otherwise
provided in Section 3 of this Article Tenth, the Corporation shall be required to indemnify an
Indemnified Person in connection with a Proceeding (or part thereof) commenced by such
Indemnified Person only if the commencement of such Proceeding (or part thereof) by the
lndenmified Person was authorized in advance by the Board of Directors.

2. Prepayment of Expenses of Directors and Officers. The Corporation shall pay the
expenses (including attorneys' fees) incurred by an Indemnified Person in defending any
Proceeding in advance of its final disposition, _, however that, to the extent required by
law, such payment of expenses in advance of the final disposition of the Proceeding shall be
made only upon receipt of an undertaking by the Indemrtified Person to repay all amounts
advanced if it should be ultimately determined that the Indemnified Person is not entitled to be
indemnified under this Article Tenth or otherwise.

3. Claims by Directors and Officers. If a claim for indemnification or advancement
of expenses under this Article Tenth is not paid in full within 30 days aider a written claim
therefor by the Indemnified Person has been received by the Corporation, the Indemnified Person
may file suit to recover the unpaid amount of such claim and, if successful in whole or in part,
shall be entitled to be paid the expense of prosecuting such claim. In any such action the
Corporation shall have the burden of proving that the Indemnified Person is not entitled to the
requested indemnification or advancement of expenses under applicable law.

4. Indemnification of Employees and Agents. The Corporation may indemnify and
advance expenses to any person who was or is made or is threatened to be made or is otherwise
involved in any Proceeding by reason of the fact that such person, or a person for whom such
person is the legal representative, is or was an employee or agent of the Corporation or, while an
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employee or agent of the Corporation, is or was serving at the request of the Corporation as a
director, officer, employee or agent of another corporation or of a partnership, joint venture,
limited liability company, trust, enterprise or nonprofit entity, including service with respect to
employee benefit plans, against all liability and loss suffered and expenses (including attorney's
fees) reasonably incurred by such person in connection with such Proceeding. The ultimate
determination of entitlement to indemnification of persons who are non-director or officer
employees or agents shall be made in such manner as is determined by the Board of Directors in

its sole discretion. Notwithstanding the foregoing sentence, the Corporation shah not be required
to indemnify a person in connection with a Proceeding initiated by such person if the Proceeding
was not authorized in advance by the Board of Directors.

5. Advance .ment of Expenses of Employees and Agent:;. The Corporation may pay
the expenses (including attorney's fees) incurred by an employee or agent in defending any
Proceeding in advance of its final disposition on such terms and conditions as may be determined
by the Board of Directors.

6. Non-Exclnsivi _tyof Ri_. The rights conferred on any person by this Article

Tenth shall not be exclusive of any other rights which such person may have or hereafter acquire
under any statute, provision of the certificate of incorporation, these by-laws, agreement, vote of
stockholders or disinterested directors or otherwise.

7. .Other Indemnification. The Corporation's obligation, if any, to indemnify any
person who was or is serving at its request as a director, officer or employee of another
Corporation, partnership, limited liability company, joint venture, trust, organization or other
enterprise shall be reduced by any amount such person may collect as indemnification from such

other Corporation, partnership, limited liability company, joint venture, trust, organization or
other enterprise.

8. .Insurance. The Board of Directors may, to the full extent permitted by applicable
law as it presently exists, or may hereafter be amended from time to time, authorize an
appropriate officer or officers to purchase and maintain at the Corporation's expense insurance:
(a) to indemnify the Corporation for any obligation which it incurs as a result of the

indemnification of directors, officers and employees under the provisions of this Article Tenth;
and (b) to indemnify or insure directors, officers and employees against liability in instances in
which they may not otherwise be indemnified by the Corporation under the provisions of this
Article Tenth.

9. Amendment or Repeal. Any repeal or modification of the foregoing provisions of
this Article Tenth shall not adversely affect any right or protection hereunder of any person in
respect of any act or omission occurring prior to the time of such repeal or modification. The

rights provided hereunder shall inure to the benefit of any Indemnified Person and such person's
heirs, executors and administrators.

10. Priority of Indemnification. Notwithstanding anything to the contrary set forth in
this Article Tenth, the Corporation hereby acknowledges that Indemnified Persons have or may
have in the future certain rights to indemnification, advancement of expenses and/or insurance

provided by other entities and/or organizations (collectively, the '_'und Indemnltor¢). The
Corporation hereby agrees (i) that it is the indemnitor of first resort with respect to any claim or

in respect of any Proceeding (i.e., its obligations to each Indemnified Person are primary and any

8539503.6 25



... ,.

EXECUTION VERSION

obligation of the Fund lndcmnitors to ndwmce expenses or to provide Indemnification for the
same expemcs or liabilities "mcunndby Indemnified Person are sccondmy), (iJ) that it shall be
required to advance the full anmunl of CXlX'nsesincurredby Indemnified Person end shall be
liable for the full amount of all expaues, judlpnents, penalties, fines end amounts pdd in
settlement to the extent legally permittedand as rcquiredby the termsofthis Artlclc Tenthm the
Bylaws of the Corporation(or nay other aarcement between the Corpmllon and lndmmified
Person), without rcl_d to any rights lndenmJfled Pet_on may have agalnsl the Fund
tndemnitors, rod, (|ii) that it irrevocably wJives,relinquishes and relcues the Fund fndemaitors
fromany andall claims agahatthe FundIndenmitmzforcontribution, submi_ioa or my other
recovery of my kind in n=pcct thermf. TIN:Corlmmiion f'tud_ aiprecsthat no advancementor
payment by the Fund lndcamitors on behalf of lmkmniflcd Person with respect to any claim or
Proceeding for which Indemnified PerJonJutssought imlemniflcalion fromthe Cmporatian shall
affect the fo_'aein8 and the Fund lndenmitors dull have a right of cemn'bution and/or be
submgatcd to the extent of such ndvanccnw,nt cr payment to all of the rights of recovery of
Indemnllled Person against the Corporation. "TheCorporalion and each Indcnmiflcd Penmn
agree thai the Fund Indemnitor3 are express third lxmy beneflcit6cs of tiN: terms of this
Supplement.

ELEVENTH: The Corporation reneunccs any inter_t or expectancy oflbe Corporation
in, or in bein8 offered an op_rtunity to participate in, any Excluded OR_rt_ty. An
"Excluded Opportunity" is any m_tter,Irmmetion or intercst thatis presented to. or acquired,
created or deveJoj_ by, or which e4h_rlse comes tmo _e possession of, (i) any directorof the
Coq_fation who is not an employee of the Corporation or any of its u_dim/es, or (i_ any
holder of Series A Prefen_l Stock or any pt_-r, member, director, stockholder, employee or
agent of arty_gh holder, other than anmeone who is an employee of the Coq3omtion or ,my of
its subsidiarics (coUecdvely, "Covered Persons"). unless such matter, lransaction_" inlaest is
presentcd to, or aC¢l_red,created or developed by, or otherwise comes intothe _ of, 8
Covmxl Person cxpr_sly 8nd solely in such Covered Person's cap.Icy as a director of the
Cmpomtion.

* 4' •

3, That the foregoin8 amendment and t_'slatement was apFmved by the
holders of the requisite number of shares of thiscorporationin aecordanee with Section 228 of
theGeneralCorpomionLaw.

4. That this Amended and Restated Certificate of' lncoq3oralioa, which
restales and intestates and further &'rends the provisions of this cotVormim'sCertificate of
incorporation, has been duly adopted in 8eeordunce with Sections 242 and 245 of the General
CorporationLaw.

IN WITNESS WHF.JU_OFo th_ Amended und Rr.smled C_d/k_e of
Incorporationhas been executed by n duly authorizedofficer of this corponttioa on this 30th day
of Septembei",2009.

BY:_____ =.

8539503.6
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G_IP, SD TO B8 A 'mU_A_D C_qRECT COrn'
M T'_H _tOM N_D _ W1"t_THE

STATE OF SOUTH CAROLINA
SECRETARY OF STATE MAR 3 0 20]0

APP'ICATIO,A oRetGNcoRPoRAT,o.FOR A CERTIFICATE OF AUTHORITY - __
TO TRANSACT BUSINESS SECR_' OFSTy-=r= _%_-c_

IN THE STATE OF SOUTH CAROUNA

,TYPEOR PRINT CLEARLYWITH BLACK INI_

Pursuant to Section 33-15-103 of the 1976 South Carolina Code of Laws, as amended, the undersigned
corporation hereby applies for authority to transact business in the State of South Carolina, and for that
purpose, hereby submits the following statement:

1. The name of the corporation is (see Sections 33-4-101 and 33-15-106 and Section 33-19-500(b)(1) if
the corporation is a professional corporation). Tower Cloud, Inc.

2. It iS incorporated as (check applicable item) [ x] a general business corporation, [ ] a professional
corporation, under the laws of the state of

3. The date of its incorporation is

4,

.

4-25-06 and the period of its duration is
perpetual

The address of the principal office of the corporation is 9501 International Court N.
Street Address

city of St. ?etersburg and the state of Florida 33716

Zip Code

The address of the proposed registered office the state of South Carolina is

1703 Laurel Street in the city of Columbia
street Address

South Carolina 29201
Zip Code

6. The name of the proposed registered agent in this state at such address is

Corporation Service Company

in the

in

PdntName

I hereby consent to the appointment as registered agent of the cot_potation.

Corporajf_Service,_omp_y __ SUe G _t

. .._._&____ ASsistant Vice President
-_ "" Signalure6f th_ I_.ej]llsleredAgenl

1O0402-0054 FILED:.03/30/2010
TOWER CLOUD, INC.

Fill Fee:$135 00 ORIGIm =Uwwue,u
MarkHammond Sou_hCaro_naSecretaryof State



Tower Cloud; Inc.

Name of Corporation

7. The name and usual business address of the corporation's directors 0f the corporation has no

directors, then the name and address of the persons who are exercising the statutory authority of the
directors on behalf of the corporation) and principal officers:

a) Name of Directors Business Address

See attached

b) Name and Office

of Principal Officers

Ronald.r. Mud,'y, CEO

Thomas W. Guard, CFO and Secretary

Patricia T. Morrison, VP Finance

Business Address

9501 International Ct. N., St. Petersburg, FL 33716

9501 International Ct. N., St. Petersburg, FL 33716

9501 ]ntemational Ct. N., St. Petersburg, FL 33716

,

The aggregate number of shares which the corporation has authority to issue, itemized by classes
and series, if any, within a class:

Class of Shares (and Series, if any)

Preferred Stock

Common Stock

Authorized Number of Each Class (and Series)

100,000,000 shares authorized

200,000,000 shares authorized

9. Unless a delayed date is specified, this application shall be effective when accepted for filing by the
Secretary of State (See Section 33-1-230):

Date "ro.erClo. 
Nameof Corporation

Signature

Patricia T, Morrison, VP Finance

Type or Print Nameand Office



TowerCloud, Inc.

Attachment to South Carolina Application for a Certificate of Authority
Na rues of Directors

March 26_ 2010

Cam Lanier

ITC Holding Company

1791 O. G. Skinner Drive, Suite A
West Point, GA 31833

Rodger Johnson

Knology

1241 O G Skinner Drive

West Point, GA 31833

Tench Coxe

Sutter Hill Ventures

755 Page Mill Road, Suite A-2oo

Palo Alto, CA 94304

Scott Irwin

El Dorado Ventures

2440 Sand Hill Road, Suite 200

MenJo Park, CA 94025

Rona]d J. Mudry
Tower Cloud, Inc.

9501 international Court N.

St. Petersburg, FL 33716
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Office Use Only

)' File Number

STATEOF SOUTH CAROLINA
DEPARTMENT OF REVENUE

INITIAL ANNUAL
REPORT OF CORPORATIONS

CL-1
(Rev.7/24/07)

3134

k ENDING PERIOD SID Number
Month Year

ForSecretBry of StateUse On(y
Date "Application for Charter" filed with Secretary of State . _ MJ_ .,, .....
Dale of "Request for authority to do h=J=in°_s in this state" (Foreign Corp.) 3-26-[0 Jm O U _lJ
FED Et Numbe Business Code

(ofi,ceu_ on_)
NAME OF CORPORATION

Tower Cloud,Inc.

PHYSICAL ADDRESS OF HEADQUARTERS (NUMBER AND STREET) IMAILING ADDRESS FOR TAX CORRESPONDENCE
9501 Internalional Court N. [ 9501 International Court N.

CI'fY AND STATE ZIP COUNTY I CITY AND STATE Z1P
St. Petersburg, Florida 337|6 Pincllas [ St. Petersburg, FL 33"_16

1. State of incorporation: Delaware 2. Indicate month corporation closes its books: December
3. Nature of principal business in SC: telecommunications services

4. Location of registered office of the corporation in the state of SC is in the city of_Columbia
Registered agent at such address is Lorporation Service Company

5 Location of principal office in SC (street, city, zip and county): no location yet

6. Date business commenced in SC: Expected 5/l/10 Telephone # 727-471-5639

7. If a professional corporation, are all shareholders, one-half of the directors (or individuals functioning as direclors) and all

officers (other than the secretary and treasurer) qualified to practice the professional services engaged in by the
corporation? NA

8: The names and busyness addresses of the dlrectors (or individuals functioning as directors) and principal officers in the
corporation are:

SS
Directors - see attacNhcd Name/Title Business Address and Office

Ronald J. Mudry, CEO 9501 International Court N., St. Petersburg, FL 33716

Thomas W. Guard., CFO/Secretary 9501 International Court hi., St. Petersburg, Ft. 33716

Patricia T. Morfison, VP Finance 9501 International Court hi., St. Petersburg, FL 33716

9. The total number of authorized shares of capital stock itemized by class and series, if any, within each class
as follows:

Number of Shares 100,000,000 Class PreJbrred Stock . Series A

The total number of issued and outstanding shares of capilaf stock itemized by class and series, if any, within
each class is as follows:

Number of Shares 69,951.766 Class Preferred Stock Series A

10.

i

1: Feedue with this report
................... ° ................................ _, 1. 252. Interest due

3. Penalty due ............................................................. ). 2.
4. Total- Due ............... .............................................. _. 3

Make remittance payable to SC Department of Revenue

Mail To: SC Department of Revenue, License and Registration Unit, Columbia, SC 29214-O140

00.

I<:)O

AFFIDAVIT

I, the undersigned incorporator or principal officer of the corporation for which this return is made, declare that this return, including
accompanying statements and schedules, has been examined by me and is to the best of' my knowledge end belief a true and

comple,te, return made in goo,d faith __..... ....................... ..... .............
E.QFINCORPORATOROROFFICERAUTHORIZEDTO SIGN "

v!J . .................................
TH_:SRETURNPREPAREDBY

.................... .........................................
DATE

L 31341027

"nTLE

J
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Tower Cloud, Inc.

Attachment to South Carolina Application for a

Certificate of Public Convenience and Necessity
List of Company Directors and Officers

Directors:

Campbell B. Lanier, HI
ITC Holding Company
1791 O.G. Skinner Drive, Suite A
West Point, GA 31833

Rodgcr Johnson
Knology, Inc.
1241 O.G. Skinner Drive
West Point, GA 31833

Tench Coxe

Sutter Hill Ventures

755 Page Mill Road, Suite A-200
Palo Alto, CA 94304

Scott Irwin

El Dorado Ventures

2440 Sand Hill Road, Suite 200
Menlo Park, CA 94025

Ronald Mudry
Tower Cloud, Inc.
9501 International Court N.

St. Petersburg, FL 33716

Officers:

Ronald Mudry
CEO

Tower Cloud, Inc.
9501 International Court N.
St. Petersburg, FL 33716

Thomas Guard
CFO

Tower Cloud, Inc.
9501 International Court N.
St. Petersburg, FL 33716

George Townsend

VP, Business Development
Tower Cloud, Inc.
9501 International Court 1'4.

St. Petersburg, FL 33716

Patricia Morrison
VP, Finance

Tower Cloud, Inc.

950I International CourtN.

St. Petersburg, FL 33716
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Tower Cloud, Inc.

Attachment to South Carolina Application for a

Certificate of Public Convenience and Necessity

Biographies of Key Personnel

Ronald Mudry
President and CEO

Ron Mudry founded Tower Cloud in 2006 and has served as its CEO since inception. Ron

has over 25 years of experience in the telecommunications industry, and prior to Tower

Cloud, served as President and CEO of Progress Telecom, LLC. As the founding CEO for

Progress Telecom, formed in 1998, Ron successfully created an industry-leading provider of

fiber and baekhaul services. Prior to launching Progress Telecom, Ron gained cross-

functional experience in the teleeom industry with over 15 years at GTE Corporation (now

Verizon). He held key management positions in finance, sales and marketing, international

operations, treasury, strategic planning, and mergers and acquisitions. Ron has also served on

the executive committee of the CEO Council of CompTel (the primary industry association
for the competitive telecom industry). Ron holds an MBA from the University of Tampa and

a Bachelor's degree from the University of Michigan.

Thomas Guard

Chief Financial Officer

Thomas Guard was named CFO in September 2007 and is responsible for all financial aspects

of the business. Tom has over 20 years of experience in Finance and Business Administration.

Prior to joining Tower Cloud, Tom served as Senior Vice President and Treasurer of Global

Signal, which was acquired by Crown Castle in January 2007. Tom was an essential member

of the turn-around executive team that brought Global Signal from bankruptcy to one of the

largest independent wireless tower companies in North America, operating over 11,000

wireless communication towers with a $3.9 billion market value. Tom has significant

experience in raising capital. He was a member of IPO team that successfully raised $145
million in conjunction with listing on the NYSE. Tom was a lead financial executive that

negotiated and closed over $2.5 billion in debt through three securitizations and various bank

credit agreements. Tom also has experience in corporate finance, accounting operations,

financial corporate management and mergers and acquisitions. Before joining Global Signal,

Tom was Vice President of Finance at TMP Worldwide, a publicly traded international on-

line recruitment and human capital management firm and parent company of Monster.com.

Tom also worked as a consultant to businesses assisting in taxation, accounting and raising
capital. He is a Certified Public Accountant. Tom earned his Bachelor of Science in Business

Administration at University of Missouri and his Masters Degree in Business Administration

from the University of Florida. •

George Townsend

Vice President, Business Development

George Townsend joined Tower Cloud in July 2006 with the responsibilities of business

development, sales and marketing.. George has over 30 years business experience in the

telecommunications and utility industries. Prior to Tower Cloud, George served as Vice

President and General Manager of Progress Telecom's wireless division, a group he founded
in 1995. Under George's leadership the business became a very profitable segment with

strong revenue growth and a portfolio of over 400 tower lease attachments. George personally



negotiatedMasterTower Land Lease Agreements and MSA's with 4 Tier 1 and 3 regional
wireless carriers. In May 2005, George assumed additional responsibility to facilitate a launch

of PT Wireless, a start-up subsidiary focused on distributed antenna systems. During his 7

years with Progress Telecom, George held senior executive positions within the Sales

department. Before joining Progress Telecom, George's 25 year history with Florida Power

Corporation gave him diverse experience in Business Development, Finance and Real Estate.

George earned his Bachelor of Arts in Business Administration from the University of South
Florida.

Patricia Morrison

Vice President Finance and Controller

Tricia Morrison joined Tower Cloud in July 2006 and was named Vice President of Finance

and Controller. Trieia Morrison has 30 years of business experience in financial

administration. Prior to joining the company, Tricia served as Vice President of Finance for

Progress Telecom where she was responsible for all financial functions of the business

including financial reporting, long range planning, budgeting, cash management,

procurement, taxation and regulatory compliance. Tricia's experience includes an 18 year

career with Florida Progress, a diversified electric utility acquired by Progress Energy in

2000. As director of tax administration, she was responsible for the tax affairs of an affiliated

group of 49 companies in diverse industries. Trieia has several years of experience of public
accounting experience providing a range of financial services to small and medium-sized

businesses. She is a Certified Public Accountant and Certified Internal Auditor (inactive).
Trieia received an MBA from the Florida Institute of Technology and a Bachelor of Science

degree in Accounting from the University of South Alabama.

John Mogg

Director of Operations and Field Services

John Mogg joined Tower Cloud in 2007 and was named Director of Operations and Field

Services. John has over 38 years of experience in leading high-performing teams in Network

Operations, Field Services and Engineering. Prior to joining the company, John served as

Director of Engineering and Field Services for Progress Telecom, where he implemented the

company's domestic and international metro and long haul networks spanning nine states

from New York City to Miami and serving several major Latin American Markets. John's

experience includes a 20 year career with Florida Power Corporation, a major electric utilityl

John held various management positions responsible for operations, maintenance, installation

and field engineering of all telecommunications networks consisting of fiber optics,
microwave, and networks for six fossil fuel power plants.
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Tower Cloud, Inc.
SC TariffNo. I

Original Title Sheet

SOUTH CAROLINA PUBLIC SERVICE COMMISSION
TELECOMMUNICATIONS TARIFF

OF

Tower Cloud, Inc.

9501 International Court N.
St. Petersburg, FL 33716

INTEREXCHANGE TELECOMMUNICATIONS SERVICES

This tariff contains the descriptions, regulations, and rates applicable to the furnishing of

interexchange telecommunications services provided by Tower Cloud, Inc. within the State of
South Carolina. This tariffis on file with the South Carolina Public Service CommissionC_ • , ,,

( Commlsslon ). Copies may be inspected during normal business hours at Company's
principal place of business, 9501 International Court N., St. Petersburg, FL 33716.

Issued:

Issued By: Effective Date:

9171698.1

Patricia T. Morrison

Vice President, Finance

Tower Cloud, Inc.

9501 International Court N.

St. Petersburg, FL 33716



TowerCloud,Inc. SCTariffNo. 1
OriginalPageNo. 1

CHECK SHEET

The Title Sheet and Sheets 1 through 44 inclusive of this Tariff are effective as of the date shown

at the bottom of the respective sheet(s). Revised sheets as named below contain all changes from
the original filing that are in effect on the date listed.

SHEET REVISION SHEET REVISION

Title

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Original 23 Original

Original 24 Original

Original 25 Original

Original 26 Original

Original 27 Original

Original 28 Original

Original 29 Original

Original 30 Original

Original 31 Original

Original 32 Original

Original 33 Original

Original 34 Original

Original 35 Original

Original 36 Original

Original 37 Original

Original 38 Original

Original 39 Original

Original 40 Original

Original 41 Original

Original 42 Original

Original 43 Original

Original 44 Original
Original

Issued:

Issued By:

9171698.1

Effective Date:

Patricia T. Morrison

Vice President, Finance

Tower Cloud, Inc.
9501 International Court N.

St. Petersburg, FL 33716



Tower Cloud, Inc. SC TariffNo. 1

Original Page No. 2

TABLE OF CONTENTS

DESCRIPTION SHEET NUMBER

Title Sheet ................................................................................................................................. Title

Check Sheet .................................................................................................................................... 1

Table of Contents ............................................................................................................................ 2

Explanation of Symbols .................................................................................................................. 4
Tariff Format ................................................................................................................................... 5

Application of Tariff ....................................... i............................................................................... 6

SECTION 1 - TECHNICAL TERMS AND ABBREVIATIONS .................................................. 7

SECTION 2 - RULES AND REGULATIONS ............................................................................ 10

2.1

2.2

2.3

2.4

2.5

2.6

2.7

2.8

2.9

2.10

2.11

2.12

2.13

2.14

2.15
2.16

2.17

2.18

2.19

2.20

2.21

2.22

UNDERTAKING OF COMPANY ................................................................................... 10

CUSTOMER' S USE OF SERVICE .................................................................................. 11

APPLICATION FOR SERVICE ....................................................................................... 13

DEPOSITS/PRE-PAYMENTS .......................................................................................... 14

CREDIT 16

PROVISION AND MAINTENANCE OF SERVICE ...................................................... 17

INTERCONNECTION ...................................................................................................... 18

MINIMUM SERVICE PERIOD ....................................................................................... 19

CUSTOMER RESPONSIBILITIES .................................................................................. 20

PAYMENTS AND BILLING ........................................................................................... 22

TAXES 25
ALLOWANCES FOR INTERRUPTION OF SERVICE ................................................. 25

CANCELLATION OR MODIFICATION OF SERVICE BY CUSTOMER ................... 27

CANCELLATION BY COMPANY ................................................................................. 28

RESTORATION OF SERVICE .................... ,.................................................................... 30

LIMITATION OF LIABILITY .......................................................................................... 31

NOTICES 36

CUSTOMER PROVIDED EQUIPMENT ........................................................................ 37

PROMOTIONAL OFFERINGS ........................................................................................ 39

INDIVIDUAL CASE BASIS (ICB) ARRANGEMENTS ................................................ 39
FULL FORCE AND EFFECT .......................................................................................... 39

CREDIT LIMIT ................................................................................................................. 39

Issued:

Issued By:

9171698.1

Effective Date:

Patrieia T. Morrison

Vice President, Finance

Tower Cloud, Inc.

9501 International Court N.

St. Petersburg, FL 33716



Tower Cloud, Inc. SC TariffNo. 1

Original Page No. 3

SECTION 3 - DESCRIPTION OF SERVICE .............................. :............................................... 40

3.1 APPLICATION OF RATES .............................................................................................. 40

3.2 GENERAL DESCRIPTION OF SERVICE ...................................................................... 42

3.3 DEDICATED TELECOMMUNICATIONS SERVICE ................................................... 43

SECTION 4 - RATES AND CHARGES ..................................................................................... 44
4.1 RATES 44

4.2 REGULAR WORKING HOURS, EXCEPTIONAL WORKING HOURS, AND

HOLIDAY HOURS ............................................................................. . ............................. 45

Issued: Effective Date:

Issued By:

9171698.1

Pala'icia T. Morrison

Vice President, Finance

Tower Cloud, Inc.
9501 International Court N.

St. Petersburg, FL 33716



TowerCloud,Inc.

CONCURRING CARRIERS

None

CONNECTING CARRIERS

None

OTHER PARTICIPATING CARRIERS

None

EXPLANATION OF SYMBOLS

SC TariffNo. 1

Original Page No. 4

(C) To signify changed condition or regulation.

(D) To signify deIeted or discontinued rate, regulation or condition.

(I) To signify a change resulting in an increase to a Customer's bill.

(M) To signify that material has been moved from another tarifflocation.

(N) To signify a new rate, regulation, condition or Page.

(R) To signify a change resulting in a reduction to a Customer's bill.

(T) To signify a change in text, but no change to rate or charge.

Issued: Effective Date:

Issued By:

9171698.1

Patricia T. Morrison

Vice President, Finance

Tower Cloud, Inc.
9501 International Court N.

St. Petersburg, FL 33716



TowerCloud, Inc.
SC TariffNo. 1

Original Page No. 5

A.

B.

C.

D.

TARIFF FORMAT

Sheet Numbering - Sheet numbers appear in the upper right comer of the Sheet. Sheets

are numbered sequentially. However, occasionally, when a new Sheet is added between

Sheets already in effect, a decimal is added. For example, a new Sheet added between

Sheets 14 and 15 would be 14.1.

Sheet Revision Numbers - Revision numbers also appear in the upper fight comer of

each Sheet. These numbers are used to determine the most current Sheet version on file

with the Commission. For example, the 4th revised Sheet 14 eanceis the 3rd Revised

Sheet 14. Because of various suspension periods, deferrals, etc. the Commission follows

in its tariff approval process, the most current Sheet number on file with the Commission

is not always the Sheet in effect. Consult the Cheek Sheet for the Sheet currently in

effect.

Paragraph Numbering Sequence - There are nine levels of paragraph coding. Each
level of code is subservient to its next higher level:

,

2.1.1
2.1.1.A.
2.1.1.A-1.

2.1.1.A.l.(a)
2.I.1.A.l.(a).I.(i).
2.1,l.A.1.(a).l.(i).(1)

Cheek Sheets - When a tariff filing is made with the Commission, an updated Check

Sheet accompanies the tariff filing. The Cheek Sheet lists the Sheets contained in the
tariff with a cross-reference to the current revision number. When new Sheets are added,

the Check Sheet is changed to reflect the revision. All revisions made in a given filing

are designated by an asterisk (*). There will be no other symbols used on this Sheet if
these are the only changes made to it (i.e., the format, etc., remains the same, just revised

revision levels on some Sheets). The tariffuser should refer to the latest Check Sheet to

find if a particular Sheet is the most current on file with the Commission.

Issued:

Issued By:

9171698.1

Effective Date:

Patricia T. Morrison

Vice President, Finance

Tower Cloud, Inc.

9501 International Court N.

St. Petersburg, FL 33716



Tower Cloud, Inc.

SC Tariff No. I

Original Page No. 6

A.

B.

C.

D.

E°

APPLICATION OF TARIFF

This tariff schedule sets forth the Service offerings, rates, terms and conditions applicable

to the furnishing of interexchange telecommunications Services offered by Tower Cloud,
Inc. ("Company") to Customers located within the State of South Carolina.

The rates and regulations contained in this Tariff apply only to the intrastate

telecommunications Services furnished by Company and do not apply, unless otherwise

specified, to the lines, facilities, or the services provided by a Local Exchange Carrier or

other common Carrier for use in accessing the Services of Company. This Tariff does

not cover any information service or other unregulated service offered by Company.
Company will offer any information or other unregulated service in accordance with
Company's current price list or contract, whichever applies to the particular customer.

Company may not be deemed to have waived or impaired any right, power, requirement

or option reserved by this Tariff (including, but not limited to, the right to demand exact

compliance with every term and condition herein), by virtue of any custom or practice of

Company at variance with the terms hereof, or any failure, refusal or neglect of Company
to exercise any right under this Tariffor to insist upon exact compliance with its terms, or

any waiver, forbearance, delay, failure or omission by Company to exercise any right,power or option hereunder.

The rates, rules, terms and conditions contained herein are subject to change pursuant to
•the rules and regulations of the Commission.

This tariff will be maintained and made available for inspection by any Customer at

Company's principal business of-flee at Tower Cloud, Inc., 9501 International Court N.,St. Petersburg, FL 33716.

Issued:

Issued By:

9171698.1

Effective Date:

Patricia T. Morrison

Vice President, Finance

Tower Cloud, Inc.

9501 International Court N.

St. Petersburg, FL 33716



TowerCloud,Inc. SCTariffNo. 1
OriginalPageNo.7

SECTION 1 - TECHNICAL TERMS AND ABBREVIATIONS

Certain terms used generally throughout this Tariff for Services of Company are defined below.

Authorized User:

A person, firm, corporation or other entity that either is authorized by the Customer to
use Service or is placed in a position by the Customer, either through acts or omissions,

to use Service.

Carrier:

A company authorized by the South Carolina Public Service Commission to provide

telecommunications services.

Channel:

A communications path between two or more points of termination.

Commission:

South Carolina Public Service Commission

Company:

Tower Cloud, Inc.

Customer:

The person, firm, corporation or other entity which orders or uses Service and is

responsible for payment of charges and compliance with tariff regulation.

Customer Premises:

A location(s) designated by the Customer for the purposes of connecting to Company's

Services.

Issued:

Issued By:

9171698.1

Effective Date:

Patricia T. Morrison

Vice President, Finance

Tower Cloud, Inc.

9501 International Court N.

St. Petersburg, FL 33716



TowerCloud, Inc.

SC TariffNo. 1

Original Page No. 8

SECTION 1 - TECHNICAL TERMS AND ABBREVIATIONS, Continued

Customer Premises Equipment (CPE):

Equipment located at the Customer's Premises for use with Company's Service.

Facility:

Includes, in the aggregate or otherwise, but is not limited to, the following:

channels lines

apparatus devices

equipment accessories

communications paths systems

which are provided by Company and utilized by it in the furnishing of

telecommunications Services or which are provided by a Customer and used for
telecommunications purposes.

Force Majeure:

Causes beyond Company's control, including but not limited to: acts of God, fire, flood

explosion, hurricane, or other catastrophes; any law, order, regulation, direction, action or

request of the United States Government, or of any other government, including state and

local governments having or claiming jurisdiction over Company, or of any department,

agency, commission, bureau, corporation, or other instrumentality of any one or more of
these federal, state, or local governments, or of any civil or military authority; national

emergencies; insurrection, riots, wars, unavailability of rights-of-way or materials; or
strikes, lock-outs, work stoppages, cable or fiber cut, acts of a third party or other labordifficulties.
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SECTION 1 - TECHNICAL TERMS AND ABBREVIATIONS, Continued

Local Exchange Carder:

A company that furnishes local exchange telecommunications service.

Premises:

A building or buildings or contiguous property, not separated by a public highway or

right-of-way.
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2.1.2

2.1.3

2.1.4

2.1.5

2.1.6

SECTION 2 - RULES AND REGULATIONS

UNDERTAKING OF COMPANY

Company undertakes to provide Services subject to the terms and conditions of this

Tariff.

Company's Services are furnished for telecommunications originating and terminating

in any area within South Carolina.

Company offers Services to Customers for the transmission and reception of voice,

data, and other types of communications.

Company does not transmit messages pursuant to this Tariff but its Services may be

used for that purpose.

Company's Services are provided on a monthly basis unless otherwise provided, and are

available twenty-four (24) hours per day, seven (7) days per week.

Company may, at Company's sole discretion, elect to employ third parties to perform

any of its obligations under this tariff.
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2.2.2

2.2.3

2.2.4

2.2.5

2.2.6

2.2.7

SECTION 2 - RULES AND REGULATIONS, Continued

CUSTOMER'S USE OF SERVICE

Service may be used for any lawful purpose consistent with this Tariff and with the
transmission and switching parameters of the telecommunications facilities utilized in

the provision of Services.

Service may not be used or for any purpose for which any payment or other

Compensation is received by the Customer, except when the Customer is a duly
authorized and regulated common carrier. This provision does not prohibit an

arrangement between the Customer, authorized user or joint user to share the cost of

service.

Equipment Company provides or" installs at the Customer's premises for use in
connection with the Services Company offers may not be used for any other purpose

other than for which Company provided it. Customer may not, and may not permit

others to, rearrange, disconnect, remove, attempt to repair, or otherwise interfere with

any of the Services or equipment installed by Company or Company's agent, except

upon the consent of Company.

The Serviees Company offers may not be used for any unlawful purpose or for any use

as to which the Customer has not obtained all governmental approvals, authorizations,

licenses, consents and permits required to be obtained by Customer with respect thereto.

Resellers and rebillers of Company's service must be certified as Local Exehange

Carriers and must be approved by Company in writing for the provision of such service.

Service may not be used in any manner, which interferes with other persons in the use
of their Service, prevents other persons from using their Service, otherwise impairs the

quality of Service to other Customers, or impairs the privacy of any communications
over any Service provided by Company. Company may require a Customer to shut

down its transmission of signals if said transmission is causing interference to others.

Service may not be used in any manner so as to annoy, abuse, threaten, or harass other

persons.
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2.2.9

2.2.10

2.2.11

SECTION 2 - RULES AND REGULATIONS, Continued

CUSTOMER'S USE OF SERVICE, Continued

The use of Company's Services either without payment for Service or attempting to

avoid payment for Service by fraudulent means or devices, schemes, false or invalid

numbers, or false calling or credit cards is prohibited.

The Customer obtains no property right or interest in the use of any specific type of

facility, Service, equipment, telephone number, process or code. All rights, titles and

interests remain, at all times, solely with Company.

The Company reserves the right to refuse an application for service made by a present
or former Customer who is indebted to the Company for service previously rendered

pursuant to this Tariff until the indebtedness is satisfied.

Prior written permission from the Company is required before any assignment or
transfer. All regulations and conditions contained in this Tariff shall apply to all such

permitted assignees or transferees, as well as all conditions of service.
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2.3.2

2.3.3

2.3.4

2.3.5

2.3.6

SECTION 2 - RULES AND REGULATIONS, Continued

APPLICATION FOR SERVICE

A Customer desiring to obtain Service must complete the appropriate service order form

and submit the service order in compliance with Company subscription requirements as

may be established from time to time.

The name(s) of the Customer(s) desiring to use the Service must be set forth in the

application for Service.

Company may refuse an application when, in Company's sole discretion, provision of

Service is precluded under Section 2.6.1. below.

Request for Service under this Tariff will authorize Company to conduet a credit search
on the Customer. Company reserves the right to refuse Service on the basis of credit

history and to refuse further Service due to late payment or nonpayment by the

Customer.

Where the Customer cancels an application for Service, a cancellation charge will apply

as speeified in the Cancellation or Modification of Service by Customer Section of this

Tariff.

Minimum quantity requirements - Service can only be ordered under this tariff in

minimum quantities established from time to time by Company.

Issued:

Issued By:

9171698.1

Effective Date:

Patricia T. Morrison

Vice President, Finance

Tower Cloud, Inc.

9501 International Court N.

St. Petersburg, FL 33716



TowerCloud,Inc.
SCTariffNo. 1

.OriginalPageNo. 14

2.4.2

2.4.3

2.4.4

SECTION 2 - RULES AND REGULATIONS, Continued

DEPOSITS/PRE-PAYMENTS

To safeguard its interests, Carrier may require an applicant or Customer to make a
deposit to be held as a guarantee for the payment of charges or a pre-payment.

Company may require a deposit from an existing business Customer as a condition to

the further provision of Service if according to Company's assessment, the Customerhas become a credit risk.

The deposit or pre-payment will not exceed an amount equal to two and one-half
months' estimated charges for such service(s).

The fact that a deposit has been made shall in no way relieve the applicant or Customer

from complying with the Tariff regulations for the prompt payment of bills onpresentation.

2.4.5

Each applicant or Customer from whom a deposit is collected will be given a receipt in
accordance with the rules and regulations of the Commission pertaining to customerdeposits.
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2.4.7

2.4.8

SECTION 2 - RULES AND REGULATIONS, Continued

DEPOSITS/PRE-PAYMENTS, Continued

Simple interest will be credited or paid to the Customer at the rate of one and a half

percent (1.5%) per annum while Carrier holds the deposit. Interest shall be paid

annually to the. Customer or, at the option of the Customer, shall be applied to the
Customer's bill.

A deposit may be required in addition to a pre-payment. The sum of any deposit and

any pre-payment shall .not exceed an amount equal to two and one-half months'

estimated charges for such service(s).

When a service or facility is discontinued, the amount of a deposit, if any, relating to

such service or facility will be applied to the Customer's account and any credit balance

remaining will be refunded. Before the service or facility is discontinued, Carrier will

return the deposit or credit it to the Customer's account.
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SECTION 2 - RULES AND REGULATIONS, Continued

2.5.2

CREDIT

Company, in order to ensure payment of its charges for Service or for loss of or damage

to Company property, will require Applicants and Customers to establish and maintain
credit. The establishment or re-establishment of credit as provided in this Section does

not relieve an applicant or Customer from compliance with other provisions of this

Tariff as to the payment of bills and in no way modifies the Sections regarding
disconnection and termination of Service for failure to pay bills due for Service

furnished.

Company may require any applicant or Customer to establish and maintain credit in one

or more of the following ways:

A. Demonstrating credit satisfactory to Company by providing information pertinent

to the applicant's or Customer's credit standing;

B. Providing a suitable guarantee in writing, in a form presubscribed by Company;

or

C. Paying a cash deposit and/or a pre-payment pursuant to Section 2.4.

Company may determine, in its sole discretion, whether or not a particular reference or

guarantee in writing would be acceptable as a substitute for demonstrating satisfactory

credit.
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2.6.2

2.6.3

SECTION 2 - RULES AND REGULATIONS, Continued

PROVISION AND MAINTENANCE OF SERVICE

Company will use reasonable efforts to make Service available to Customers on or

before a particular date, subject to the provisions and compliance by the Customer

within the provisions of this Tariff. The lack of facilities or other operational

impediments, including regulatory approvals, may preclude or delay provision of

Service (a) in a particular location or to a particular Customer and/or (b) at any
promised performance level. Actual transmission speeds and service characteristics of a

Service may vary from those expected by the Customer due to such factors as the length
and gauge of the line and other operational characteristics of the equipment andfacilities used.

Company will have control over the installation, rearrangement, repair, maintenance,

and disconnection of all network elements owned or otherwise obtained to ensure the

required level of Service. Company may substitute, change or rearrange any equipment
or facility at any time and from time to time, but will not thereby alter the technical
parameters of the Service provided to the Customer.

Company will use reasonable efforts to maintain the Service that it furnishes to the

Customer. Company may make such tests, adjustments and inspections as may be

necessary to maintain Company's Services and equipment in satisfactory operating
condition. When possible, Company may, in its sole discretion, provide the Customer

with reasonable notice of Service-affecting activities that may occur in the normaloperation of Company business.
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2.7.2

2.7.3

SECTION 2 - RULES AND REGULATIONS, Continued

INTERCOHNECTION

The Customer shall secure all licenses, permits, rights-of-way and other arrangements

necessary for intereonneetion with the Company. In addition, the Customer shall ensure

that its equipment and/or system or that of its agent is properly interfaced with the

Company's service and the signals emitted into the Company's network are of the

proper mode, band-width, power, data speed and signal level for the intended use of the
Customer. If the Customer or its agent fails to properly maintain and operate its

equipment and/or system of that of its agent, the Company may, upon written request,

require the use of protective equipment at the Customer's expense.

Service furnished by Company may be interconnected with services or facilities of other

authorized communications common carriers and with private systems, subject to the

technical limitations established by Company. Any special interface of equipment or

facilities necessary to achieve compatibility between the facilities of Company and

other participating carriers shall be provided at the Customer's expense.

Interconnection between the facilities or services of other carriers shall be under the

applicable terms and conditions of the other carriers' tariffs. The Customer is

responsible for taking all necessary legal steps for interconnecting Customer-provided
terminal equipment or communications equipment with Company's facilities. The

Customer shall secure all licenses, permits, rights-of-way, and other such arrangements

necessary for interconneetion.
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2.8.2

SECTION 2 - RULES AND REGULATIONS, Continued

MINIMUM SERVICE PERIOD

The minimum Service period is one month (30 days). The Customer must pay the
regular tariffed rate for Service for the minimum period of Service. If a Customer

disconnects Service before the end of the minimum Service period, that Customer must

pay the regular rates for the remainder of the minimum Service period. When the

Service is moved within the same building, to another building on the same Premises, or
to a different Premises entirely, the period of Service at each location is accumulated to
calculate if the Customer has met the minimum Service period obligation.

If Service is terminated before the end of the minimum period of Service as a result of

condemnation of property, damage to property requiring the Premises to be abandoned,
or by the death of the Customer, the Customer is not obligated to pay for Service for the
remainder of the minimum period.
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2.9.2

2.9.3

2.9.4

2.9.5

2.9.6

2.9.7

SECTION 2 - RULES AND REGULATIONS, Continued

CUSTOMER RESPONSIBILITIES

The Customer is responsible for the payment of all charges for Service furnished to the
Customer.

The Customer is responsible for compliance with applicable regulations set forth in this
Tariff.

The Customer must make arrangements or obtain permission for safe, reasonable and

continuous access and fight-of-way for Company employees or agents of Company to

enter the Premises of the Customer or any Authorized User of the Customer at any
reasonable hour for the purpose of performing Company's obligations under this Tariff.

The Customer is responsible for the payment of (a) Service charges as set forth herein

and (b) charges for visits by Company's agents or employees to the Premises of the

Customer or Authorized User when the Service difficulty or trouble report results from
the use of Services and equipment by the Customer or Authorized Userl

Customer will, at Customer's expense, provide reasonable space, power, and level of

heating and air conditioning, and otherwise maintain the proper environment to operate
Company's Service at Customer's or Authorized User's premises.

The Customer may not, without prior .written consent of Company, which consent shall

not be unreasonably withheld, assign, transfer, or in any other manner dispose of any of

its rights, privileges, or obligations under this Tariff and any attempt to make such an
assignment, transfer, disposition without consent will be null and void.

A Customer or Authorized User may not represent in any way that the relationship

between Customer or Authorized User and Company is anything other than one of

customer and supplier, respectively. Nothing in this Tariff gives Customer or

Authorized Users any authority to bind or otherwise incur liability on behalf of

Company. Nothing in this Tariff constitutes an endorsement by Company of any
activity, service or product of Customer or Authorized Users.
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SECTION 2 - RULES AND REGULATIONS, Continued

CUSTOMER RESPONSIBILITIES

The Customer is responsible for any damages, including usage charges that the

Customer may incur as a result of the unauthorized use of its communications

equipment. The unauthorized use of the Customer's communications equipment
includes, but is not limited to, the placement of calls from the Customer's Premises and

the placement of calls through Customer-controlled or Customer-provisioned equipment
that are transmitted or carried over Company's network without the authorization of the

Customer.
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2.10.2

SECTION 2 - RULES AND REGULATIONS, Continued

PAYMENTS AND BILLING

Service is provided and recurring Service charges billed on a monthly (30 day) basis.
The billing date is dependent on the billing cycle assigned to the Customer.

Billing is payable upon receipt and past due thirty (30) days after issuance and posting

of invoice. Invoices of $20.00 or more that are not paid within thirty-one (3 I) days

after the date of posting are subject to a 1.5 percent late payment charge for the unpaidbalance.

2.10.3

2.10.4

2.10.5

A Customer will not be liable for any late payment charge applicable to a disputed

portion of that Customer's bill, so long as the Customer pays the undisputed portion of

the bill and enters into bona fide negotiations to resolve the dispute on a timely basis,

pursuant to Section 2.9.8, provided if disputed bill is correct, late payment charges shall
apply retroactive to the original due date.

Checks presented in payment for Services and subsequently returned to Company by
the Customer's financial institution for "Non-Sufficient Funds" or other reasons will
incur a nonrecurring charge.

Billing disputes should be addressed to Company's Billing organization at the following
address: 9501 International Court N., St. Petersburg, FL 33716.
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SECTION 2 - RULES AND REGULATIONS, Continued

PAYMENTS AND BILLING, Continued

In case of a billing dispute between Customer and Company as to the correct amount

of a bill, which cannot be adjusted with mutual satisfaction, Customer may enter the
following arrangement:

A°

B.

C*

D°

Eo

F°

First, Customer requests, and Company will comply with the request, an
investigation and review of the disputed amount.

The Customer pays the undisputed portion of the bill by the Due "By Date

shown on the bill or the Service will be subject to disconnection if Company

has notified Customer by written notice of such delinquency and impending
termination.

If there is still disagreement after the investigation and review by a manager of

Company, Customer may appeal to Commission for its investigation and
decision.

Company will not disconnect Customer's Service for nonpayment as long as
Customer complies with this arrangement.

Company will respond to the Commission's requests for information within ten
(10) business days.

The Commission will review the claim regarding the disputed amount,

communicate the results of its review to Customer and Company, and require
disbursement according to those results.
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SECTION 2 - RULES AND REGULATIONS, Continued

PAYMENTS AND BILLING, Continued

Disputed Bills, continued

GJ

H°

After the investigation and review are completed by Company as noted in

subsection A., such amount becomes due and payable at once. In order to

avoid disconnection of Service, such amount must be paid within seven (7)

calendar days after the date Company notifies Customer that the investigation

and review are completed and that such payment must be made or Service will

be interrupted. However, the Service will not be disconnected prior to the Due

By Date shown on the bill. In no event will service be discontinued on the day

preceding any day on which Carrier is not prepared to accept payment of the
amount due and to reconnect service, and service will not be disconnected for

non-payment of any disputed amount during the Commission's review of the

dispute.

If there is still disagreement over the disputed amount after the investigation

and review by a manager of the Company, the Customer may appeal to the
South Carolina Public Service Commission. The Commission's address is:

101 Executive Center Dr.

Suite 100

Columbia, SC 29210
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2.11 TAXES

2.12.2

2.12.3

SECTION 2 - RULES AND REGULATIONS, Continued

Customer must pay, without limitation, all sales, use, grossreceipts, excise, access,

bypass, and other locaI, state and federal taxes, charges, fees, and surcharges, however

designated, imposed on or based upon the provision, sale or use of the Services

(excluding taxes on Company's net income). Such taxes may be separately stated on

the applicable invoice. Applicable taxes, charges, fees and surcharges shall include any

new taxes, charges, fees or surcharges imposed after the effective date of this tariff and

shall also include all interest, penalties, fees and other charges for late payment.

ALLOWANCES FOR INTERRUPTION OF SERVICE

For the purpose of applying this provision, the word "interruption" means the inability
to access Service due to equipment malfunction or human errors. "Interruption" does

not include, and no allowance will be given for, Service difficulties such as slow access,

circuits busy or other network and/or switching capacity shortages.

Credit allowances will be given in accordance to this Section 2.12. for interruptions of
Service which are not due to an event of Force Majeure, Company's testing or

adjusting, to the negligence of the Customer, or to the failure of channels, equipment
and/or communications equipment provided by the Customer or another Carrier, and are

subject to the general limitation of liability provisions set forth in Section 2.16. herein.

Customer must notify Company of any interruptions of Service. Before giving such

notice, the Customer must aseertain that the trouble is not caused by any action or

omission of the Customer, and not otherwise within the Customer's control.

For purposes of computing a credit under Section 2.12. every month is considered to
have 720 hours. No credit will be allowed for an interruption of a continuous duration

of less than two hours. Company will credit the Customer for an interruption of two (2)

hours or more at the rate of 1/720th of the monthly charge for the Service affeeted for

each hour or major fraction thereof that the interruption continues beyond two hours

after the Company's receipt of notice of the interruption from the Customer.

Credit formula: Credit - (A/720) X B

A - outage time in hours
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B - total monthly charge for affected Service
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2.13.2

2.13.3

2.13.4

2.13.5

SECTION 2 - RULES AND REGULATIONS, Continued

CANCELLATION OR MODIFICATION OF SERVICE BY CUSTOMER

Customers may cancel Service by providing written notice to Company at least thirty

(30) days prior to cancellation. The notice must specify the date on which Service is to
be discontinued.

The Customer remains responsible for all Service charges until the day and time on

which Service is actually disconnected.

If Customer cancels Service before Company completes installation of the Service the

Customer will pay an early termination charge.

In the case of a Customer-initiated modification of Service, charges for the subsequent

order are in addition to the costs incurred and any other applicable charges before the

Customer changed the original order.

Any non-recoverable cost of Company expenditures shall be borne by the Customer if:

A. The Customer orders service requiting special facilities dedicated to the
Customer's use and then cancels the order before such service begins, before

completion of the minimum period or before completion of some the period

mutually agreed with the Customer for the non-recoverable portions of

expenditures; or

Bt Liabilities are incurred expressly on behalf of the Customer by Company and

not fully reimbursed by installation and monthly charges; and

C° If based on an order for service and construction has either begun or has been

completed, but no service provided.
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SECTION 2 - RULES AND REGULATIONS, Continued

CANCELLATION BY COMPANY

Company may immediately discontinue furnishing the Service to a Customer without
incurring liability:

A°

Bo

If there is a condition determined in Company's sole discretion to be hazardous

to the Customer, to other Customers of Company, to Company's equipment, to
the public or to employees or agents of Company; or

If Company deems refusal or disconnection necessary to protect itself or third

parties against fraud or to otherwise protect its personnel, agents, facilities or
Services; or

C*

D°

For non-compliance with and/or violation of any State or municipal law,
ordinance or regulation pertaining to Service; or

For use of Company's Services for any purpose other than that described in the
application; or

E°

F.

In the event of Customer use of equipment in such a manner as to adversely
affect Company's equipment or the Service to others; or

In the event of tampering with the equipment furnished and owned by
Company; or

G,

Hi

When necessary for Company to comply with any order or request of any
governmental authority having jurisdiction; or

In the event of unauthorized or fraudulent use of Service.
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2.14.3

SECTION 2 - RULES AND REGULATIONS, Continued

CANCELLATION BY COMPANY, Continued

Company may discontinue Service without liability upon ten (10) days written notice to
the Customer via first-class mail prior to discontinuance of Service:

A,

For violation of this Tariff except as provided in Section 2.14.1., including

without limitation, non-payment of bills for Service, refusal to provide
Company with either a deposit or advance payment, or failure to meet
Company's credit requirements; or

B.

For failure of the Customer to make proper application for Service including,
without limitation, the provision of false information.

The discontinuance of Service(s) by Company pursuant to this section does not relieve

the Customer of any obligations to pay Company for charges due and owing for
Service(s) furnished up to the time of discontinuance. The remedies set forth herein are

not exclusive, and Company is at all times entitled to all the rights available to it under
law or equity.
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2.15.2

2.15.3

2.15.4

2.15.5

SECTION 2 - RULES AND REGULATIONS, Continued

RESTORATION OF SERVICE.

The use and restoration of Service in emergencies may be in accordance with part 64,
Subpart D of the Federal Communications Commission's Rules and Regulations which
specifies the priority system for such activities.

When a Customer's Service has been disconnected in accordance with this Tariff and

the Service has been terminated through the completion of a Company service order,
Service will be restored only upon the basis of application for new Service.

A Customer whose Service has been discontinued for failure to establish credit or for

nonpayment of bills will be required to pay the unpaid balance due Company before
Service is restored.

Whenever Service has been discontinued for fraudulent or other unlawful use, Company

may, before restoring Service, require the Customer to make, at its own expense, all
changes in facilities or equipment necessary to eliminate such fraudulent or otherwise

unlawful uses and to pay an amount reasonably estimated as the loss in revenues
resulting from such fraudulent use.

Any Customer whose Service has been disconnected may be required to pay Service

reeonnection charges equal to the initial Service Connection Charge before Service is
restored.
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SECTION 2 - RULES AND REGULATIONS, Continued

LIMITATION OF LIABILITY

Company will not be liable to the Customer or any user of the Company's Services for,

and the Customer and any Authorized User, jointly and severally, will indemnify,

defend and hold harmless Company from any allegation, claim, loss, damage, liability,
defect, cost or expense resulting from or involving:

A°

n.

Issued:

Issued By:

9171698.1

C°

D°

E°

Libel, slander, or invasion of privacy from material, data, information or other

content transmitted over Company's facilities; or

F°

Patent or trademark infringement or other infringement of intellectual property
rights including, but not limited to, copyrights, trademarks, and trade secrets,

arising from (1) combining (or using in connection with) Company-provided

Services and equipment with any facilities, services functions, or products

provided by the Customer or Authorized User or (2) use of Services, functions,

or products which Company furnished in a manner Company did not

contemplate and over which Company exercises no control. In the event that

any such infringing use is enjoined, the Customer or Authorized User at its

expense, will obtain immediately a dismissal or stay of such injunction, obtain a

license or other agreement so as to extinguish the claim in infringement,
terminate the claimed infringing use, or modify such combination so as to avoid
any such infringement; or

A breach in the privacy or security of communications transmitted over
Company's facilities; or

Acts, mistakes, omission, interruptions delays, errors or defects in transmission
over Company's facilities or equipment; or

Injuries to persons or property from voltages or currents transmitted over

Company-provided facilities caused by Customer-provided equipment or
Premises wire; or

The disconnection of Service for failure to pay the charges billed to Customer,

including but not limited to, any direct, indirect, incidental, special
consequential, exemplary or punitive damages, so long as such disconnection of
Service complied with the applicable rules and regulations; or
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SECTION 2- RULES AND REGULATIONS, Continued

LIMITATION OF LIABILITY, Continued

Continued

G. Violations of the obligations of the Customer under this Tariff' or

H°

I.

J*

K.

L°

Defacement of or damage to Customer Premises, facilities or equipment
resulting from the furnishing of Service or equipment on such Premises or the

installation, maintenance, repair or removal thereof unless such defacement or

damage is caused by willful misconduct of Company's agents or employees; or

Any loss, destruction or damage to property of the Customer, the Customer's

agent, distributors, or any third party, or the death of or injury to persons,

including, but not limited to, employees or invitees of either Company or the
Customer, to the extent caused by or resulting from the negligent or intentional

act or omission of Company, Customer, Authorized User or their employees,
agents representatives or invitees; or

Any delay or failure of performance or equipment due to a Force Majeure

condition or any unlawful acts of Company's agents and employees if
committed beyond the scope of their agency or employment.

Changes in any of the facilities, operations or procedures of the Company that:

(1) render any equipment, facilities or services provided or utilized by the User

obsolete; (2) require modification or alteration of such equipment, facilities or

services; or (3) otherwise affect use or performance of such equipment, facilities

or services except where reasonable notice is required by the Company and is
not provided to the Customer.

The Company shall not be liable for injury to property or death to persons,

including claims for payments made under Workers' Compensation law or

under any plan for employee disability or death benefits, arising out of, or

caused by, any act or omission of the Customer, or the construction, installation,

maintenance, presence, use or removal of the Customer's facilities or equipment
connected, or to be connected to the Company's facilities.
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2.16.2

SECTION 2 - RULES AND REGULATIONS, Continued

LIMITATION OF LIABILITY, Continued

Continued

K°

Any act, mistake, omission, fraudulent act of a third party, interruption, delay,
error, or defect caused by or contributed to by:

o

Another company or Carrier, or its agents or employees, when the

facilities or equipment of the other company of Cartier are used for or
with the Service Company offers.

°

The Customer, or any third party acting as its agent, in connection with

Company-provided or Customer-provided facilities or equipment,

including, but not limited to, the Customer's failure to take all necessary
steps to obtain, installand maintain all necessary equipment, materials

and supplies for interconnecting the terminal equipment or

communications system of the Customer to Company's network; or

3. A third party.

L. Any unauthorized use of the Service provided to Customer.

The liability of Company for damages arising out of the furnishing of, or failing to

furnish, its Services, including but not limited to mistakes, omission, disconnections,

interruptions, delays, acts of a third party, errors, defects, or representations, whether

caused by acts or omissions is limited to the extension of allowances for interruption as

set forth in this Tariff. Such allowances for interruptions are the sole remedy of the

Customer and the sole liability of Company. Company will not be liable for any direct,

indirect, incidental, special, consequential, exemplary or punitive damages to Customer

as a result of any Company Service, equipment orfacilities, or the acts or omissions,

acts of a third party, or the acts or omissions or negligence of Company, its employees
or agents.
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SECTION 2 - RULES AND REGULATIONS, Continued

LIMITATION OF LIABILITY, Continued

The liability of Company's suppliers and vendors for damages arising out of the

furnishing of' or failing to furnish, their services, including but not limited to mistakes,

omissions, interruptions, delays, errors, defects, or representations, whether caused by
acts or omissions of such suppliers and vendors shall be limited to the extension of

allowances for interruptions as set forth in this Tariff. The extension of such

allowances for interruptions will be the sole remedy of the Customer and the sole

liability of Company's supplier and vendors. Company's suppliers and vendors will

not be liable for any direct, indirect, incidental, special, consequential, exemplary or

punitive damages to Customer, as a result of any service, equipment or facilities, or the

act of omissions, or negligence of Company's suppliers and vendors, its employees oragents.

2.16.4

2.16.5

The entire liability of Company for any claim, loss, damage or expense from any cause
whatsoever will in no event exceed sums actually paid to Company by the Customer for

the specific Services giving rise to the claim, and no action or proceeding against
Company may be commenced more than one (1) year after the Service is rendered.

THE SERVICES ARE PROVIDED ON AN "AS IS" AND "AS AVAILABLE"

BASIS. COMPANY EXPRESSLY DISCLAIMS ALL WARRANTIES OF ANY

KIND, WHETHER EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO

THE IMPLIED WARRANTIES OF MERCHANTABILITY, ACCURACY, FITNESS

FOR A PARTICULAR PURPOSE AND NONINFRINGEMENT. COMPANY

MAKES NO WARRANTY THAT SERVICE WILL BE UNINTERRUPTED,
TIMELY, SECURE OR ERROR FREE OR MEET ANY PARTICULAR

PERFORMANCE LEVEL; NOR DOES COMPANY MAKE ANY WARRANTY AS

TO THE RESULTS THAT MAY BE OBTAINED THROUGH THE SERVICES OR

THAT ANY DEFECT IN THE SERVICE WILL BE CORRECTED. THE

COMPANY DOES NOT AUTHORIZE ANYONE TO MAKE A WARRANTY OF

ANY KIND ON ITS BEHALF AND THE CUSTOMER SHOULD NOT RELY ON
ANY SUCH STATEMENTS.

2.16.6
The liability of Company for errors in billing that result in overpayment by the

Customer will be limited to a credit equal to the dollar amount erroneously billed or, in
the even that payment has been made and Service has been discontinued, to a refund of
the amount erroneously billed.
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SECTION 2 - RULES AND REGULATIONS, Continued

LIMITATION OF LIABILITY, Continued

Company makes no warranty or representation of any kind whatsoever with respect to

installations it provides for use in an explosive atmosphere. The Customer indemnifies

and holds Company harmless from any and all loss, claims, demands, suits, or other

action, or any liability whatsoever, whether suffered, made, instituted, or asserted by

any e.ntity or person(s), and for any loss, damage, or destruction of any property,
whether owned by. the Customer or others, caused or claimed to have been caused

directly or indirectly by the installation, operation, failure to operate, maintenance,

removal, presence, condition, location, or use of any installation so provided. Company

reserves the right to require each Customer to sign an agreement acknowledging

acceptance of the provisions of this Section as a condition precedent to such
installations.
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SECTION 2 - RULES AND REGULATIONS, Continued

2.17 NOTICES

Any notice Company may give to a Customer will be deemed properly given when
delivered, if delivered in person, or three (3) days after deposit with the U.S. Postal

Service, registered or certified, postage prepaid, addressed to the Customer's billing

address. Any notice the Customer may give Company will be deemed properly given
when delivered, if delivered in person, or three (3) days after deposit with the U.S.

Postal Service, postage prepaid, addressed to Company at the address provided in the
most recently revised tariff pages.
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2.18.2

2.18.3

SECTION 2 - RULES AND REGULATIONS, Continued

CUSTOMER PROVIDED EQUIPMENT

Customer-provided equipment on the Premises of Customer or Authorized User, the

operating personnel there, and the electric power consumed by such equipment must be
provided by and maintained at the expense of the Customer or Authorized User.

Conformance of Customer-provided equipment with Part 68 of the FCC Rules is the
responsibility of Customer.

Customer or Authorized User must ensure that Customer-provided equipment

eormeeted to Company equipment and facilities is compatible with such equipment and

facilities. The magnitude and character of the voltages and currents impressed on
Company-provided equipment and wiring by the connection, operation, or maintenance

of such equipment and wiring must be such as not to cause damage to Company-

provided equipment and wiring or injury to Company's employees or to other persons.

Any additional protective equipment required to prevent such damage or injury may be
provided by Company at Customer's expense.

Company will not be responsible for the installation, operation or maintenance of any

Customer-provided communications equipment. Where Customer-provided equipment
is connected to the facilities and equipment furnished under this Tariff, the

responsibility of Company will be limited to the fumishing of Service, facilities and

equipment offered pursuant to this Tariff Beyond this responsibility, Company will not
be responsible for:

A.

the transmission of signals by Customer-provided equipment or for the quality
of' or defects in, such transmission; or

B.

C.

the reception of signals by Customer-provided equipment; or

network control signaling when performed by Customer-provided network
control signaling equipment.
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2.18.5

2.18.6

SECTION 2 - RULES AND REGULATIONS, Continued

CUSTOMER PROVIDED EQUIPMENT, Continued

The Customer must secure all licenses, permits, fights-of-way and other arrangements
necessary for intereonnection with Company. In addition, the Customer must ensure

that its equipment and/or system or that of its Authorized User or agent(s) is properly
interfaced with Company's Service and the signals emitted into Company's network are

of the proper mode, bandwidth, power, data speed and signal level for the intended use

of the Customer. If the Customer or its Authorized User or agent(s) fails to properly

maintain and operate its equipment and/or system, Company may, upon written request,
require the use of protective equipment at the Customer's expense.

Interconnection between the facilities or services of other carriers is governed by the
applicable terms and conditions of the other carriers' tariffs.

Service furnished by Company may be interconnected with services or facilities of other

authorized carriers and with private systems, subject to the technical limitations

established by Company. Any special interface of equipment or facilities necessary to

achieve compatibility between the facilities of Company and other participating carriers
must be provided at the Customer's expense.
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2.19

2.20

2.21

2.22

SECTION 2 - RULES AND REGULATIONS, Continued

PROMOTIONAL OFFERINGS

Company may make promotional offerings of its tariffed services which may include

reducing or waiving applicable charges for the promoted Service. No individual

promotional offering will exceed six (6) months in duration, and any promotional

offering will be extended on a non-discriminatory basis to any customer similarly

classified who requests the specific offer. At the Company's option, a letter outlining.

the promotion may be filed with the Commission in lieu of filing tariff language.

INDIVIDUAL CASE BASIS (ICB) ARRANGEMENTS

Arrangements will be developed on a case-by-case basis in response to a bona fide

special request from a Customer or prospective Customer to develop a competitive bid
for a service not generally available under this Tariff. ICB rates will be offered to the

Customer in writing and on a non-discriminatory basis. All ICB arrangements will be

made available to the Commission upon request.

However, unless otherwise specified, the terms, conditions, obligations and regulations

set forth in this tariff shall be incorporated into, and become a part of, said contract, and

shall be binding on Carrier and Customer. Specialized rates or charges will be made
available to similarly situated Customers, on the same terms and conditions, on a non-

discriminatory basis.

FULL FORCE AND EFFECT

Should any provision or portion of this Tariff be held by a court or administrative

agency of competent jurisdiction to be illegal, invalid or unenforceable, the remaining
provisions of this Tariff will remain in full force and effect.

CREDIT LIMIT

The Company may, at any time and at its sole discretion, set a credit limit for any

Customer's consumption of services for any monthly period.
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3.1.2

SECTION 3 - DESCRIPTION OF SERVICE

APPLICATION OF RATES

The following sections set forth the rules and regulations governing the application of

rates for Company Services, including the following general rate categories:

A. Nonrecurring Charges for installation of facilities and Services;

B. Monthly Rates for availability and use of facilities and Services; and

C. Usage or Transaction Charges (where applicable).

SERVICE AREAS

A. Unless otherwise specified in this tariff' Company's local exchange Service
area is statewide.

B° Unless otherwise specified in this tariff' Company's interexchange Service area
is statewide.

C° Company's description of service area in no way compelsCompany to provide

any Service in an area where facilities or other extenuating factors limit

Company's ability to provide Service.

D. Services are offered by the Carrier via its own facilities and/or the facilities of

other carriers. Services are offered as one-way or two-way communications

services, as specified. Special construction charges may apply in each case.

Services may not be available to all Customers. In addition to the charges

specified for each service, additional charges may apply for transfers of data per
month or at certain times in excess of certain thresholds.
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SECTION 3 - DESCRIPTION OF SERVICE, Continued

APPLICATION OF RATES, Continued

Service Connection Charges

A°

Bo

CQ

D.

E,

Fo

Service Connection Charges are nonrecurring charges for establishing or

modifying Services. Service Connection Charges are incurred by Customer-

initiated requests only.

Unless specifically exempted in this or other Sections of this Tariff Service

Connection Charges apply to all Customer-initiated requests, and are in addition

to all other scheduled rates and charges.

The charges specified herein reflect Service provided during regularly schedfiled

work hours, at current installation intervals and without work interruptions by the
Customer.

Customer requests for expedited Services that require installations on a date that

is less than the normal offered interval may result in an increase in applicable
Service Connection Charges.

Customer requests performed on an out-of-hours basis shall also incur an add-on

to applicable Service Connection Charges (excluding the Service Ordering

Charge), along with any additional costs that may be involved.

Service Connection Charges for the initial establishment of Service are payable
with the first bill rendered for Service

Issued:

Issued By:

9171698.1

Effective Date:

Patricia T. Morrison

Vice President, Finance

Tower Cloud, Inc.
9501 International Court N.

St. Petersburg, FL 33716



TowerCloud,Inc. SCTariffNo. 1
OriginalPageNo.42

3.2

3.2.1

3.2.2

3.2.3

3.2.4

SECTION 3 - DESCRIPTION OF SERVICE, Continued

GENERAL DESCRIPTION OF SERVICE

Service is offered to customers on a full-time monthly basis.

All Dedicated Telecommunications Services shall remain in effect for a minimum

period of thirty (30) days.

Service furnished by the Company will be furnished at the rates contained in this tariff.

The Company offers its services subject to the availability of the necessary facilities
and/or equipment.

The Company reserves the right to refuse to provide service to or from any location
where the necessary facilities and/or equipment are not available.
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3.3.2

3.3.3

3.3.4

SECTION 3 - DESCRIPTION OF SERVICE, Continued

DEDICATED TELECOMMUNICATIONS SERVICE

Dedicated Telecommunications Service is offered in the form of intrastate

communications facilities which are dedicated to the use of a specific customer and are

billed at the pre-determined fixed monthly rates.

Tower Cloud's broadband networks are designed to provide a wide range of services to

wireless carriers. Service offerings include TDM (time division multiplexing) services

at speeds of T1/DS1, DS3 and OCn, as well as Ethemet services ranging from 10

megabits per second (mbps) to 300 mbps. These services are provided through a fully

redundant and diverse fiber backbone of core rings that include connectivity to key
interconnection points within each market. Fiber laterals and licensed microwave

extensions provide service out to specific customer locations.

Service in digital transmission formats other than those listed above may be provided at
the Company's option on an Individual Case Basis (ICB).

A Customer must provide Company with 30 days Written notice to disconnect a circuit.

All charges for telecommunications service and service components ordered under this

tariff and provided by Company, or by Company as agent acting in the customer's

behalf' will apply for 30 days from the time notice is received or until the requested

disconnection date, whichever is later. The charges will apply whether or not the
customer uses the circuit.
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4.1 RATES

4.1.1

4.1.2

SECTION 4 - RATES AND CHARGES

Where this Tariff provides for a Standard Rate or Charge for a service, such Standard

Rate or Charge shall apply to Customer's use of such service regardless of the terms of

Customer's Customer Service Agreement, if any, unless the service is provided as part

of an Individual Case Basis arrangement in which case the rate or charge applicable to

Customer's use of such service shall be the rate or charge specified in such ICB
arrangement.

The charge for basic Dedicated Telecommunications Service is a flat rate per channel
charge. One-time installation charges will also be billed when a customer establishes

service. Optional features and services encompass additional services or service options
available to customers for additional charges.

Service Pricing for On-Net Locations

Bandwidth Served Non-Recurring Charge

TDM Services

OS1 (1.S4 Mbps)

DS3 (45 Mbps)

OC3 (155Mbps)

Ethernet Mbps

10

20

30

50

100

200

300

> 300 MBPS

$250

$750
$1,00o

$500

$5OO
$750
$750

$t, ooo
$1,000

$1,ooo
IC8

Monthly Recurring Charge

12 Month_ 36 Mont_ 60 Months

$450 $420 $375

$3,300 $3,000 $2,700

$6,000 $5,175 $4,500

$2,150 $1,950 $1,750

$2,300 $2,088 $1,875

$2,438 $2,213 $1,988

$2,513 $2,288 $2,063

$3,675 $3,338 $3,000

S6,100 $5,550 $5,000
$7,325 $6,663 $6,000

ICB 1(:8 ICB

On-Net Pricln_ Conditiorgi

Pricing subject to terms and conditions of Master Service Agreement {MSA).

Off-Net locations

Pricing to connect new sites will be determined on an individual case basis.
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4.1.

4.1.6.

4.2

SECTION 4 - RATES AND CHARGES, Continued,

RATES, Continued

Returned Check Charge $25.00

REGULAR WORKING HOURS, EXCEPTIONAL WORKING HOURS, AND
HOLIDAY HOURS

For purposes of exceptional working hours and holidays the rates and charges

specified in this Tariff contemplate that all work in connection with furnishing (not

repairing) or rearranging service will be performed during regular working hours.

Whenever a customer requests that such work be performed outside the Company's

regular working hours or that work once begun be interrupted, so that the Company

incurs costs that would not otherwise have been incurred, the customer may be

required to pay, in addition to the other rates and charges specified in this Tariff, the

amount of additional cost incurred by the Company as a result of the customer's

special requirements. A customer may also be required to pay the amount of

additional cost incurred by the Company resulting from the customer's special

requirements. The customer will be informed of such estimated cost prior to its
occurrence by the Company.

Business Day:

Evening:

Night/Weekend:

8:00 a.m. - 5:00 p.m. -, Monday - Friday

5:00 - 11:00 p.m. Sunday - Friday and all Holidays *
11:00 p.m. - 8:00 Week.nights;

8:00 a.m.- 11:00 p.m.- Saturday; 8:00a.m. - 5:00p.m.-
Sunday

The hours listed above do not have any application to the services contained in this

tariff other than to differentiate regular and exceptional work hours.

Holidays include New Year's Day, Good Friday, Memorial Day, July 4 th,
Labor Day, Thanksgiving Day and the day after, Christmas Eve and

Christmas Day.

The Company normally observes holidays falling on a Sunday on the following
Monday and holidays failing on a Saturday on the preceding Friday.
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